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Overdue and Undone Process of Law 


The author of the address entitled The Undue 
Process of Law, which was published in the last 
preceding number of this Journal, believes that 
he did not sufficiently emphasize this thought: 
“Tt is time for the courts to do something more 
constructive than merely writing opinions. They 
should actively exercise their superintending 
powers of control over procedure to correct its 
defects and supply its deficiencies.” He suggests 
that this thought should “be dwelt upon more in 
detail in future editorials.” We make a begin- 
ning by quoting the rest of the letter, and so 
making Judge Van Buren Perry write the first 
editorial. 

“A review of the literature of about the time 
when Field developed the first code will disclose 
that the code was deemed necessary because the 
courts had failed to exercise their rule-making 


Policy and Opportunities 


At the meeting of the Judicature Society held 
in Kansas City on September 28 there was an 
attendance of nearly one hundred members. The 
Honorable Frank E. Atwood had been invited 
to address the members on the subjects implied 
by the above headline. He spoke without notes 
and later, because there was no stenographer 
present, complied with the Editor’s request for 
a summary of his address. Judge Atwood said: 

“The purpose of the American Judicature So- 
ciety is epitomized in this line, which has been 
carried on the cover page of its Journal through- 
out its bi-monthly publication for a score of 
years: ‘To Promote the Efficient Administration 
of Justice.’ Charles Evans Hughes, while Presi- 
dent of the Society, thus stated its policy: 

“<The Society does not interfere with other 
organizations in the nation and the states, but 
seeks to aid them. It is their fitting complement. 
Its aim is comprehensive, as it takes for its field 
the administration of justice in all its phases. 
It has sought to fulfill its purpose by dealing with 
what is fundamental in relation to the organiza- 
tion of the bar, the selection of judges, the or- 
ganization of the courts and the methods essen- 
tial to their efficiency. The Society endeavors to 
penetrate to the roots of the evils that afflict the 


powers, which were then unchallenged. To rem- 
edy that failure of the bench, statutory proce- 
dure was developed. In consequence of statu- 
tory regulation of procedure we find that we 
have two evils. Whereas the courts were com- 
petent to act, but had failed to do so through 
inertia, the legislature speedily showed, first, an 
equivalent inertia, and in addition thereto, an 
amazing incompetence. For this reason a return 
to judicial rule-making power is desirable. If, 
in a few decades, or centuries, the judiciary 
should repeat their mistake which led to the 
original code regulation of procedure, a future 
generation may have to repeat the remedy, but 
I hope that the institution of active judicial 
councils that are forward looking will prevent 
the courts from falling into their original error.” 


of the Judicature Society 


administration of justice and to ascertain what 
means are best adapted to the improvement of 
the system of administration. These are com- 
mon problems which must be solved and, what- 
ever may be the need of local differentiation in 
dealing with these problems, every community 
may be helped by the experience of others. The 
Society encourages the widest cooperation and 
the freest expression and thus endeavors to afford 
a clearing house of experience and _ expert 
opinion.’ 

“A glance at the successive issues of the Jour- 
nal will disclose how persistently and effectively 
this purpose and policy have been pursued. The 
seeds of unified court system, procedural reform, 
integration of the bar, elevation of bar stand- 
ards, elimination of double appeals and improve- 
ment of disciplinary measures were there sown 
and brought to fruition. It is a medium through 
which such current problems as selection of 
judges, development of the rule-making power, 
congested calendars, retirement and removal of 
judges, pre-trial procedure, lay encroachments 
and public relations of the bar are being solved. 

“The practical trend of its work was early evi- 
denced by the fact that much of its financial 
support came from lay sources. The vitality 
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of its influence has well justified the investment. 
By sheer merit and at little expense it has at- 
tained an established place in the field of legal 
research and improvement. 

“The scope of its activity is expanding. Its 
financial support must be assured, the freedom 
of its forum extended, and circulation of the 
Journal increased. Through the efforts of the late 
Elihu Root provision has been made for an an- 
nual gift to the Society from the Carnegie Cor- 
poration of $6,000.00, upon condition that twice 
that amount be received as income during the 
preceding year, the theory of the grant being that 
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extension of the Society’s services so afforded will, 
within five years, enable it to continue without 
such assistance, and Mr. Root gave his further 
stamp of approval by a bequest to the Society in 
his will. Moreover, it now seems possible that 
the American Bar Association will cooperate sub- 
stantially in increasing the circulation of the 
Journal. 

“The Society is now facing an era of unprece- 
dented development and responsibility. Every 
officer, director and member should visualize the 
opportunities at hand and actively assist in ac- 
complishing its objectives.” 


An Informative Address on Pretrial Procedure 


The National Conference of Judicial Councils 
did well in devoting one session of its joint 
meeting with the Judicial Section in Kansas City 
to what is called “pretrial procedure,” and Pro- 
fessor Sunderland and Judge Moynihan did well 
in presenting the historical and practical sides of 
this procedure. In this issue we publish Pro- 
fessor Sunderland’s address, knowing that all who 
read it will feel well repaid. There has been 
need for several years of an article which, in 
compact space, traces the development of com- 
mon law efforts to prepare a case for trial, and so 
furnishes the background for an appreciation of 
the administrative plan adopted a few years 
ago in Detroit. It appears not too optimistic to 
think that the Detroit practice will be univer- 
sally adopted. It requires no statute and no 
supreme court sanction. It is readily adapted 
to every kind of court that tries civil cases. It 
serves the interests of litigants and lawyers as 


well as of judges. It needs only to be known 
to be appreciated. The February issue of the 
Journal will present the practical side, well ex- 
plained by Judge Joseply Moynihan, of the 
Wayne County circuit court (Detroit). 

It may be appropriate here to say that the 
words “pretrial procedure” apply to all steps 
taken before trial, and especially pleading, dis- 
covery and summary judgment. Their applica- 
tion to a single new step may be unavoidable, 
and certainly not as irregular as the name of 
“new procedure” given to the same thing in 
England. It may be said that the new use is 
one more of practice than procedure. In reality 
the innovation is a special hearing preliminary 
to trial. The term “special hearing procedure” 
is awkward, so we may as well accept the less 
precise words “pretrial procedure.” It seems 
certainly better to make the word accord with 
usage by spelling “pretrial” without a hyphen. 


Moving Ahead in State Bar Organization 


Among the repercussions of the more demo- 
cratic organization of the American Bar Asso- 
ciation is an earnest movement to carry the same 
liberalizing process into state and local bar asso- 
ciations. With the national organization of the 
bar electing its state delegates by mail ballot and 
deciding its principal policies by referenda to its 
whole membership, it is natural that question 
marks are being placed upon less democratic con- 
trol of the organization and policies of the pro- 
fession within the states. 

In not a few instances, this quickening of in- 
terest in better and more inclusive organization 
of lawyers intrastate is manifested by renewal 
of efforts to bring about the adoption of the 


integrated form of organization, which is com- 
mended by the experience of every state that 
has adopted it in good faith. In other states, 
the sincere effort is to improve and democratize 
the voluntary type of organization, and to follow 
the lead of the American Bar Association in gain- 
ing membership, through giving to the rank 
and file of members a real voting participation 
in the election of officers. The time has evi- 


dently passed when control by small groups, 
however disinterested and forward-looking, is 
likely to be tolerated long. Even high-minded 
individuals cannot expect to retain prerogatives 
that stand in the way of the general advance; 
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state and local bar associations will not break 
down or perish if the members are given a vote 
and voice. 

The success of the Illinois State Bar Associa- 
tion in electing officers for many years by mail 
should be sufficient experience; and, since mail 
voting succeeds in integrated state bars, how 
much more plausible it is where there is a volun- 
tary and selective membership. 

A new issue of some importance in the state 
associations is the method of electing the dele- 
gate or delegates of the state association in the 
national House of Delegates. The constitution 
of the American Bar Association leaves the 
method of selection optional with each state as- 
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sociation, but the members of the American 
Bar Association in each state nominate their state 
delegate by petition and elect him by mail ballot. 
The office of state bar association delegate has 
become one of the most important and sought- 
for selections within the gift of a state asso- 
ciation, and attention is wisely given to the adop- 
tion of methods which ensure the most repre- 
sentative selection. 

The strengthening of state bar organization, 
and the federation of local and regional units in 
the government of state associations, are steps 
which will make the organized bar a much more 
effective factor in supporting practical efforts to 
improve further the administration of justice. 


Pennsylvania Judicial System Strongly Implemented 


Legislature Empowers Supreme Court to Regulate Civil Procedure and 
Control All Judicial Administration—Rules Committee at Work 


The recently constituted rules committee of 
the Pennsylvania supreme court is now actively 
engaged in one of the most significant under- 
takings in the history of any of our states. A 
complete recodification of all laws relating to 
practice and procedure in civil cases in the gen- 
eral trial courts has been directed by the su- 
preme court, in accordance with authority con- 
ferred by an act of legislature. The basic work, 
however, is by no means all. The supreme 
court’s power over procedural rules enables it 
to make rules to supersede existing statutory 
rules, so that the work now begun may include 
whatever changes and improvements the com- 
mittee recommends and the court approves. 

The enabling act confers the broadest powers 
in respect to rule-making for the common pleas 
courts and the county court of Allegheny county 
(but not for the oyer and terminer, quarter ses- 
sions and orphans’ courts). Rules are to take 
effect six months after promulgation. The local 
courts may make rules not inconsistent with the 
general practice. 

The statute provides for the appointment of 
a rules committee by the supreme court, with 
no limitation on numbers or terms. An excellent 
provision requires judges, clerks prothonotaries 
and other court officers to furnish all statistical 
and other information which may reasonably be 
requested concerning the administration of jus- 
tice in civil actions in the courts named. Penal- 
ties are provided for noncompliance. 

Further, the authority conferred extends to 
rules to expedite any business of the courts of 


record, “whether civil or criminal, which is not 
otherwise specifically regulated by any of the 
general rules hereinbefore provided for, and for 
the purpose of facilitating a speedy and proper 
administration of justice... .” 

It will be seen that this act permits of admin- 
istration in an expert and responsible manner not 
only through rules of civil procedure applicable 
to the general trial courts, but through admin- 
istrative rules applying to every court of record. 
It centers responsibility for both kinds of ad- 
ministration in the supreme court, and provides 
the rules committee, or judicial council, which is 
essential to judicial rule-making power. This 
committee resembles the special rules committee 
of the United States supreme court, but has the 
virtue also of being permanent, and of being able 
to collect data concerning administration and 
recommend to the supreme court needed rules 
to expedite business in the trial courts. These 
provisions fully meet the first great need of 
state-wide unification of the judiciary. 

The personnel of the committee is as follows: 
Chairman, Robert von Moschzisker, formerly 
chief justice; vice-chairman, Dr. Herbert F. 
Goodrich, dean of the law school of the Uni- 
versity of Pennsylvania; Charles A. Waters, 
treasurer; Albert Smith Faught, secretary; 
Philip Werner Amram, John G. Buchanan, Ed- 
ward J. Fox, Jr., George Ross Hull, F. Lyman 
Windolph, Seth T. McCormick, Jr., Andrew 
Hourigan, Francis B. Quinn, Franklin L. Wright 
and P. J. Little. 
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Essential Feature of Judicial Independence 


Tenure of Office in Courts on Both Sides of Our Northern 
3oundary Compared by Judge Graham of Manitoba 


Introduction by the Hon. William L. Ransom* 


Lawyers throughout the United States ought to 
“go to town” now for better methods of select- 
ing the judges of state and local courts, for mak- 
ing them independent of party organizations and 
partisan electorates, and for giving such judges, 
on one hand, a security of tenure during compe- 
tence and good hehavior and, on the other, a 
realization that an independent, quasi-judicial 
tribunal will remove them for misconduct or for 
unfitness to continue on the bench. Lawyers are 
coming to realize, as business men, editors, and 
thoughtful citizens generally have come to realize, 
that to take the selection of state judges out of 
party politics and place it on the basis of quali- 
fications for judicial work, is a first step along 
the road to practically every measure for the 
further improvement of the administration of 
justice, the expulsion of offenders from the ranks 
of the profession, the protection of society from 
crime organized for profit, and the preserving of 
the essentials of impartial justice and individual 
rights according to law. Before great and last- 
ing accomplishment is possible along these lines, 
the bar will have to make common cause with 
other good citizens and help improve the methods 
by which state and local judges are chosen, the 
considerations for which they are chosen, and 
their sense of security and independence after 
they have ascended the bench. 

The dependence of elected judges upon party 
organizations, their subservience to that kind of 
popularity which may make their names well 
known to large numbers of people, and the main- 
tenance of inadequate salaries and insecure tenure 
which render judicial office unattractive to many 
who would be best qualified for it, are major 
obstacles to almost every objective of organized 
society in its efforts to protect itself. 

When efforts are made to expel or discipline 
members of the bar who have been false to 
clients or to duties owed the public, the obstacle 
is that the state courts, although responsible for 
the admission and discipline of lawyers, as of- 
ficers of the courts, do not set up adequate dis- 
ciplinary procedures and often are not zealous 
in supporting the endeavors of the bar to raise 
its standards and drive out the recreant. 

When efforts are made to improve further the 


*President, American Bar Assoc., 1935-6. 


administration of criminal and civil justice, the 
obstacle is encountered that judges elected under 
existing systems are not intent upon such admin- 
istrative betterments and are content merely to 
decide cases brought before them. Hardly a year 
passes in any state without the proposal of con- 


_ crete and practical steps to improve judicial 


administration—steps that could be accomplished 
by the exercise of the powers of the state courts 
or that would be accomplished by legislative 
action if the judges of the state asked for it; 
yet no such action is taken by judicial rule and 
no such concerted request is made to the legis- 
lative branch of government. 

When representative organizations of business 
men, such as the New York State Chamber of 
Commerce, try to end or lessen the great burden 
placed on the conduct of business through “polit- 
ical receiverships” and the like, they come to 
grips with reality and have to point out that the 
key to remedy is through ending the political 
selection of judges. When distinguished editors, 
publishers and lawyers take counsel together, as 
they have done under the auspices of the Ameri- 
can Bar Association during the past year, to see 
what can be done to curb the evils of excessive 
“publicity” interfering with the fair trial of court 
cases and quasi-judicial proceedings, virtually the 
first fact which confronts them, by common agree- 
ment, is that present methods of electing judges 
and of compelling them to run frequently for 
re-election do not produce judges who are willing 
to act courageously to enforce the essentials of 
a fair trial, but actually expose judges to the 
temptation of permitting trials to be unduly 
publicized, as means of making the names of 
such judges well and favorably known to the 
electorate. 

The crystal-clear report of the joint commit- 
tee, under the chairmanship of Mr. Newton D. 
Baker, to the Kansas City meeting of the Ameri- 
can Bar Association shows plainly the perils 
which are inherent in the present situation, par- 
ticularly in the larger cities, where competent 
and dignified judicial work cannot make a judge 
known to any large part of the voters. And 


when issues come to court, as they do from 
time to time in every community, in which the 
life or liberty or rights of an individual are 
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jeopardized and opposed by the mass opinion of 
the community, tragedy too often results from 
the presence on the bench of an untrained, hardly 
qualified judge who cannot help thinking of what 
will happen to him at the next election. 


When questions arise as to the enforcement 
of constitutional guarantees in behalf of some 
individual whose liberty or property is endan- 
gered by the demands of “pressure groups,” the 
presence of a timid or untrained judge on the 
bench becomes a menace to the continuance of 
free government under law. Under all of the 
conditions, the surprising thing is not that jus- 
tice is oftentimes so poorly and weakly admin- 
istered by judges chosen and sitting under such 
a system, but that in so many instances there is 
so much courage and independence and clear- 
headed competence, in the day-by-day work of 
the state and local courts. 


So, along every road and at every turn the 
bar and public come face to face with this 
issue. Along with other citizens, lawyers should 
face the issue of assuring independent and com- 
petent judges for state courts and giving them 
adequate salaries and secure tenure. At the 
same time, the public should be assured that 
whenever a judge becomes plainly disqualified to 
continue on the bench, because of physical dis- 
ability or otherwise, an independent tribunal will 
promptly bring about his retirement, with just 
provision for his future. These two assu-ances 
should everywhere go hand in hand. 


The members of the North Dakota State Bar 
(integrated) have done a service to American 
lawyers in making available a keen analysis of 
this subject, by Judge Graham, of Winnipeg. 
Canada. A spokesman of the bench or bar of a 
country essays a delicate, often hazardous, task 
in going before the lawyers of another country 
with any implied criticism of the institutions of 
his own country or of the land in which he speaks. 
Judge Graham kept steadfastly away from those 
hazards, but he did give a scholarly yet stirring 
account of the long fight for the independence 
of the judiciary in England, and an informing nar- 
rative of the processes of judicial selection and 
removal which have, on the whole, worked so 
well under the parliamentary system in Canada. 
With his experience on the bench and his clear 
vision of the practical problem, Judge Graham 
has given a message by which American lawyers 
will benefit. 

It seems to me that it is high time for the 
organized bar throughout the United States to 
join hands with the other organizations which 
are already at work for better methods of judicial 
selection and greater independence in tenure. The 


task is practically nation-wide. In a few states, 
improved methods of selecting judges have been 
put in force, without adequacy of compensation 
and security of tenure. In other states, ade- 
quacy of compensation and some security of 
tenure have been provided, but the methods of 
selection remain political. I do not urge the 
acceptance of any particular method which has 
been devised or recommended, but I do urge an 
immediate concentration of efforts upon the ob- 
jective. Headway toward other important ob- 
jectives will generally be slow and difficult until 
this one has been measurably attained. 





Judge Graham’s Message 


Interesting comments concerning the adminis- 
tration of justice in Canada and in the United 
States are found in the address delivered at the 
recent meeting of the North Dakota State Bar 
Association by the Honorable R. B. Graham, 
K.C., judge in the city police court of Winnipeg. 
The speaker’s subject was “Historical Independ- 
ence of the Judiciary.” This enabled him to 
trace the slow growth of judicial independence 
through the centuries and finally in the nations 
which may well be called the sister republics 
of North America. 

Jud cial independence is largely a matter of 
judicial tenure, as it has been since the act of 
settlement, the pertinent provisions of which 
were inserted ‘n the British North America act, 
forming the Dominion of Canada. As for the 
practical operation of the Canadian laws concern- 
ing judicial selection and tenure, the speaker said: 

“While I must admit that the principal quali- 
fication for judicial office in Canada seems to 
be that the appointee shall have been an unsuc- 
cessful candidate of his political party, yet once 
appointed all political affiliations cease and there 
has never been with us an instance of political 
interference with a judge nor a suggestion that 
a judge has allowed political considerations to 
influence him.” 

By way of commentary it may be added that 
under the British system of responsible party rule 
it is inevitable that all officers shall be chosen 
from the ranks of the party in power; and since 
a conspicuous office calls for a prominent man, 
one chosen for judicial office is likely to be one 
who has previously served his party [the gov- 
ernment]. As for the appointee being “an un- 
successful candidate” it should be remembered 
that party leaders sometimes go down to defeat 
in their constituencies. 

The main point, however, is that of tenure, 
rather than the appointing power, when we con- 
sider independence. 





104 


Judge Graham went on to describe the Cana- 
dian system: 

“By the provisions of the British North Amer- 
ica act the judges of the superior and county 
courts are appointed by the governor-general, 
of course upon the advice of his ministers.’ 
Judges of the superior court hold office during 
good behavior, which has been held to mean 
behavior in the exercise of his judicial duties. 
They may only be removed for misbehavior upon 
address from both houses of parliament. The 
salaries of all judges are fixed by parliament and 
the government cannot reduce them, although it 
may and does impose an income tax.’ 

“The tenure of office of county judges is fixed 
by parliament. They may be removed from of- 
fice for misbehavior, incapacity or inability after 
an investigation by a commission appointed for 
that purpose, whose report and the evidence must 
be laid on the table of the house of commons in 
the next ensuing session. 


“T know that in most of your states the judges 
are elected for a term of years and therefore 
hold office at the will of the electorate, which is 
tantamount to saying that they hold office at the 
will of a party organization. While, in my opin- 
ion, this is no better than holding office at the 
will of the king, I do not feel that one should 
criticize severely without first taking into con- 
sideration the conditions and motives which led 
to the adoption of this method of selection.” 


Here the speaker dwelt on the state of feeling 
in the colonies and, subsequently, the popular 
demand for popular controls. He did not take 


It will be understood that the “ministers” are 
the heads of departments, chosen by the leaders 
of the party which has won the largest number 
of seats in parliament at the last preceding elec- 
tion. Appointment of judges is by a group consti- 
tuting a cabinet. The governor-general is a rep- 
resentative of the crown whose function is to 
preside on ceremonial occasions and to rubber- 
stamp the appointments made by the cabinet. 


?The manner of removal is not always as formal 
as stated here. Mr. Justice Riddell [Ontario su- 
preme court] once told the Editor that a member 
of parliament, under the privilege of interpella- 
tion, inquired of the government if it were aware 
that a certain judge had become so deaf as to be 
unfit for judicial service. The answer came the 
following day, to the effect that that judge had 
tendered his resignation. The “address from both 
houses of parliament” appears to be much simpler, 
and just as safe, as impeachment. In IIlinois, 
where both impeachment and legislative address 
are constitutionally provided, address has never 
been employed. The opportunity for abating evils 
through popular election, and the infrequency of 
legislative sessions, account for this, but popular 
election is quite as likely to remove worthy judges 
as unworthy. 
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into account the interest of the lawyers in the 
newer states, who so largely formed popular opin- 
ion and who wanted a chance to become judges, 
or at least to control their selection, and to be 
the dominant actors in the courtdoom drama. 

But, realizing the forces at work in the States 
a century ago, the speaker could easily explain 
our drift toward democratic ideals and away from 
judicial independence. The fear of despotism in 
the souls of the colonists was evidenced, he said, 
by the fact that our constitution left to the states 
every power not absolutely vital to the federal 
government. The distinction between our form 
of government and of Canada’s is revealed in the 
words “federal” and “dominion.” 


Politics and Prosecution 


The confusion inherent in criminai law enforce- 
ment by nearly fifty separate sovereignties was 
referred to, with special emphasis on the political 
nature of the prosecutor’s office, and the conse- 
quent disposition to try cases involving wide pub- 
lic interest in the newspapers. 

“T have seen published statements by prose- 
cuting attorneys which, if made even in conversa- 
tion by a crown prosecutor in Canada, would 
result in instant dismissal from office. . . If a 
newspaper in Canada or England comments on 
a case awaiting trial even slightly prejudicial to 
the accused, condign punishment follows. Mr. 
Justice Wills, in a case against an English paper 
for publishing statements much less prejudicial 
than many I have read in American journals, 
said, ‘Such remarks have a tendency to deprive 
the court of the power of doing that which is 
the end for which it exists, namely to administer 
justice, duly, impartially and with reference solely 
to the facts judicially brought before it. Their 
tendency is to reduce the court which has to try 
the case to impotence so far as the effectual 
elimination of prejudice and prepossession are 
concerned.’ 


“Only the other day in London two papers 
were very heavily fined for having, while his 
case was awaiting hearing, referred to the act 
of the poor demented creature who drew a re- 
volver when Edward the Eighth was passing, as 
an attempt upon the king’s life. 


“So jealous of their rights are our courts and 
so prompt to punish any interference with their 
sole right to determine the guilt or innocence of 
the accused, that comment on a criminal trial 
or offense is confined in our papers to a mere 
statement of facts. And it ought to be so. An 


accused has a right to be tried by a properly 
constituted court and not by a publicity seeking 
official and sensation seeking publishers.” 
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Coming to our criminal procedure Judge Gra- 
ham was even more incisive. “I do not think it 
is accurate to say that the machinery of justice 
in the United States has broken down. Such a 
statement predicates a proper functioning at some 
time. Your machinery never functioned prop- 
erly. It was defective in its manufacture and 
its weakest point was the lack of an independent 
judiciary, including in that term your prosecuting 
officers.” 

There may have been a harking back to the 
Volstead period in the following: “Defiance of 
and contempt for laws that were never or only 
sporadically enforced became so profitable and 
safe that organized crime established a lawless 
despotism with which the states were either un- 
willing or unable to cope. What is even worse, 
the attitude of law-abiding people towards the 
courts became one of contempt, and toward crime 
one of willing or enforced tolerance. 

“Compare the attitude of both the law breaker 
and the law abiding toward your federal courts 
and enforcement officers. The people at large 
respect and the offenders fear them. And this 
is solely because the judges are appointed for 
life and so freed from all political interference. 
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The officers, too, are appointed and little if at all 
subject to pressure. 

“You will, I know, clearly understand that 
what I have said is merely the opinion of an 
outsider, without personal experience of your 
system. While it is true that the onlooker fre- 
quently sees more of the game, it is equally true 
that ‘the toad beneath the harrow knows exactly 
where each tooth point goes.’ I know you will 
not be offended with what I have said. As mem- 
bers of a profession dedicated to the service of 
the law and sworn to uphold justice as between 
man and man, every one of you is deeply con- 
cerned in seeing to it that law and justice reign 
supreme over parties and rulers. 

“T feel that I cannot close better than by 
quoting Sir William Mulock, former chief justice 
of Ontario: ‘It is the right of every citizen to 
enjoy judicial protection in respect of his prop- 
erty and liberty against unlawful interference 
from any source, be it government, mobs, dic- 
tators or individuals.’ That protection may only 
be secured through the existence of a judiciary 
equally free of interference, be it government, 
mob or political party.” 


“Governor of the Trial” or “Referee at the Game” 


A Discussion of the Newest Proposal to Shackle the Trial Judge 
By Merritt E. Orts* 


H. R. 4721 passed the house of representatives 
June 21, 1937. That measure, now pending in 
the senate, provides, in effect, that in charging 
juries the federal judge shall not advise them as to 
what are the real issues for their decision, shall 
not point out to them the false issues that pur- 
posely or accidentally have been injected into the 
case, shall not sum up and arrange the testimony 
around the issues, shall not comment upon the 
evidence or the credibility of any witness. In 
short, the bill provides that litigation in those 
cases where juries are required shall become, as 
Elihu Root put it, “a mere sporting contest be- 
tween lawyers.” 





*United States District Judge, Western District 
of Missouri. This article is based on the results 
of research made in connection with the preparation 
of an address entitled, “The Judge to the Jury,” 


delivered to the California State Bar at Del Monte, © 


California, on September 10, 1937, as the 1937 
Alexander F. Morrison Foundation Lecture. For 
the full address see Proceedings, Tenth Annual 
Meeting, State Bar California, 1937, p. 96. 

*Presidential address (1916) before American 
Bar Association. See Reports A. B. A., Vol. XLI, 
p. 364. 


Of course the bill does not provide for these 
things in so many words. If it did, it is scarcely 
to be doubted that it never would have been rec- 
ommended by the judiciary committee to the 
house and that, if recommended, it would not 
have received a handful of votes. The bill does 
not say in so many words that the judge shall not 
clearly state the issues, shall not eliminate false 
issues, shall not sum up the testimony, that his 
charge shall be written out and that it shall be 
read to the jury before arguments of counsel. 
What it says in words is that “the form, manner 
and time of giving and granting instructions shall 
be governed by the law and practice in the state 
courts.” But that means that in 22 states the 
charge must be given before the arguments of 
counsel,? that in 27 states the charge must be 


*The states referred to are the following: Ari- 
zona, Arkansas, Colorado, Idaho, Illinois, Kansas, 
Kentucky, Louisiana, Mississippi, Missouri, Mon- 
tana, Nebraska, Nevada, New Mexico, Oklahoma, 
Oregon, Texas, Utah, Virginia, Wisconsin, West 
Virginia, Wyoming. 
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written out and read to the jury,*® that in 28 
states the judge in the charge cannot even state 
the issues and sum up the testimony,* that in 43 
states he cannot comment upon the evidence or 
is otherwise restricted.5 It means that in the five 
states not presently affected the control of the 
charge to the jury in the federal courts of those 
states is committed to state legislatures.* It is 
not surprising that the Judicial Conference made 
up of the chief justice of the United States and 
the senior circuit judges said of this bill on Sep- 
tember 28, 1937, in its annual report through 
Chief Justice Hughes: “It will result in chang- 
ing federal trial judges from active instruments 
of justice to mere referees of contests between 
opposing counsel.” 

This bill which changes the judges “from active 
instruments of justice to mere referees of con- 
tests” passed the House under a misleading title,* 
without one word of debate or one vote in oppo- 
sition, after consideration on the floor which took 
less than one-half a minute.® The passage of the 
bill had been recommended by the judiciary com- 
mittee after some consideration either by the full 
committee or by a sub-committee,!° without any 





*All of the states included in the preceding foot- 
note, except Wisconsin, and the following addi- 
tional states: Indiana, Iowa, North Dakota, Ohio, 
South Dakota, Washington. 

‘The states in which this full limit of restriction 
on the charge to the jury is in force are the follow- 
ing: Arizona, Arkansas, California, Colorado, 
Florida, Georgia, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Mississippi, Missouri, 
Montana, Nebraska, New Mexico, North Dakota, 
Oklahoma, Oregon, South Carolina, Texas, Utah, 
Virginia, Washington, West Virginia, Wyoming. 
There has been some withdrawal from the extreme 
position in California. by constitutional amendment, 
and in Colorado, by judicial decision. 

*All of the states excepting Connecticut, Minne- 
sota, New Hampshire, New Jersey, Vermont. 
There is little restriction, however, in New York 
and Pennsylvania. 

*Such is the obvious intention and purpose of the 
bill. That it is unconstitutional in so far as it does 
this also is obvious. 

"Report of the Judicial Conference, September 
Session 1937, under date September 28, 1937. 

*The original title of the bill was “A bill relative 
to pleadings and practice in civil and criminal 
causes in the district courts of continental United 
States.” After the bill was passed the title was 
amended to read, “An act relative to granting and 
giving instructions in civil and criminal cases in 
the district courts of continental United States.” 

*Congressional Record for June 21, 1937, Vol. 
81. No, 217, p. 7913. 

A letter from Chairman Sumners. under date 
of August 25, 1937, states that the bill was con- 
sidered by the full committee. A letter from Con- 
gressman Guyer, ranking minority member of the 
Judicial Committee. under date of August 20, 1937, 
states that the bill was studied by a sub-com- 
mittee. 
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hearing of any kind. No notice was given to 
any representative of the organized bar of the 
United States that such a bill was pending.'? The 
opinion of no judge, no lawyer, no law school 
teacher was asked. Perhaps no opinion was de- 
sired. 


Bar Opinion Hostile to Proposal 


Similar measures before have been submitted to 
the congress, but not without notice. The voices 
of the great leaders of bench and bar and schools 
of law have been unanimous in protest. The su- 
preme court of the United States has said: “There 
is [no duty] more important resting upon those 
who preside at jury trials [than the duty of ad- 
vising the jury as to the facts]. Constituted as 
juries are, it is frequently impossible for them 
to discharge their functions wisely and well with- 
out this aid. In such cases chance, mistake, or 
caprice may determine the result.”’* The same 
thought was embodied in an opinion of the cir- 
cuit court of appeals for the eighth circuit when 
it said: “A judge should not be a mere automatic 
oracle of the law but a living participant in the 
trial.”"*4 “Why,” asked Elihu Root, “why is it 
that by statutory provisions the only advice, the 
only clarifying opinion and explanation regarding 
the facts which stand any possible chance to be 
unprejudiced and fair in the trial of a case are 
excluded from the hearing of the jury?’*> “It 
should be the duty of the judge,” said Chief 
Justice Taft, “to help the jury to consider and to 
analyze the evidence and to weigh it with com- 
mon sense.’”?® Of similar proposals Dean Wig- 
more has written that where they have been 
adopted they have “done more than any other 
thing to impair the effic’ency of jury trial as an 
instrument of justice.”47 Dean Pound said of 
like legislation in the states: “We have turned 
the judge into a mere umpire; we have tied him 
down so as to prescribe in advance everything he 
should do and how he should do it, except the 
peg on which he should hang his hat.”'* These 
and hundreds of protests of the same character 
were coalesced in the solemn resolution of the 





“Letter from Congressman Guyer under date of 
August 20, 1937. 

“Letter from Honorable Frederick H. Stinch- 
field, President American Bar Association in 1937, 
under date of June 25, 1937. 

*Nudd et al v. Burrows, 91 U. S. 426, 439. 

*Rudd v. United States, 173 Fed ©19 

“Address before American Bar Association re- 
ferred to in footnote 1. 

*Address before American Law Institute, June 
15, 1930. 

"Wiemore on Evidence. 2 Ed., Section 2551. 

“Address to Missouri Bar Association, Septem- 
her 30, 1927, see Annual Report Missouri Bar As- 
sociation, 1927, p. 139. 
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American Bar Association touching an earlier like 
measure: “If passed the bill would degrade the 
bench, increase the chances of injustice, enhance 
the danger that the jury may be swayed by pas- 
sion and prejudice.”*® Not one jurist, not one 
advocate, not one scholar of national reputation 
can be found or ever has appeared who has en- 
dorsed the proposal presented by the bill.2° Who 
then favors it and what arguments do they ad- 
vance? 

The first of the questions stated is not particu- 
larly significant since we are more concerned with 
what reasons are advanced than with who advance 
them. The answer to the question easily may be 
had, however, by any who will inquire among his 
acquaintances at the bar. Perhaps he will find 
that those who favor “strangling” the judge are 
those who specialize in or are most successful in 
representing clients whose cases depend more 
upon prejudice and emotion than upon the law 
and facts. Perhaps he will find that those who 
favor this bill also oppose every effort to secure 
jurors of a higher order of intelligence. He may 
then agree with the distinguished author of The 
Spirit of the Common Law that they who would 
circumscribe the charge to the jury would “de- 
prive not merely the trial judge but the law 
itself of all influence upon trials.’™ 

But what are the arguments? There are two 
which are advanced and one which is not men- 
tioned except as an aside and between friends. Of 
the two advanced that which most confidently is 
asserted is that it is inconsistent with the theory 
of trial by jury that the judge should advise the 
jury as to the facts, that if he makes reference 
to the facts he robs the jury of its independence 
to such an extent that its verdict is not the jury’s 
but the jucge’s verdict. 


Insincere Reasons Advanced 


How this argument can be made in the face 
of history and of the repeated declarations of the 
supreme court as to what is that trial by jury 
guaranteed by the constitution is inexplicable ex- 
cept upon the theory that the continual main- 
tenance of error will convince some one it is the 
truth. Over and over again the supreme court 
has said trial by jury is a trial by twelve men 





*See 1918 Annual Report A. B. A., p. 93. Re- 
printed, A. B. A. Journal, July 19, 1937, p. 521. 

“Joseph H. Choate and Judge Cooley have been 
quoted as opposing advice to the jury as to the 
facts by the judge. Any reading of the full texts 
from which the quotations are taken will disclose, 
however, that they opposed only a single element 
in the power as exercised at common law. They 
opposed only a dogmatic declaration by the judge 
as to how a case should be decided. 

“Roscoe Pound in The Spirit of the Common 
Law, p. 124. 
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presided over by a judge who instructs them as to 
the law and advises them as to the facts.22 And 
so has said every writer on the history of the 
common law from Blackstone’s day till now.?* 
If any one thing may be said conclusively to have 
been established it is that. 

The right of the trial judge to advise the jury 
as to the facts is an essential part of the jury 
trial, probably such an essential part that no act 
of congress can destroy it.** But to state the 
right without stating the limitations which sur- 
round it is to present a picture most inaccurate. 
Exactly that is almost always done, however, by 
the advocates of such a measure as H. R. 4721.25 
One would think the right to advise the jury as to 
the facts was absolute. 

The truth is, as every lawyer ought to know, 
that the supreme court and all the federal courts 
long since surrounded the power of the trial judge 
to advise the jury as to the facts with limitations 
it is error to exceed.2® Any reference to the facts 
always must be accompanied by the most clear 
and unequivocal declaration that what is said is 
not binding on the jury. Discussion of the facts 
must be impartial, not one-sided, presented in 
judicial manner, not argumentative, must not 
even tend to be coercive. These are the principal 
limitations to which half a dozen others might be 
added. Over and over again they have been vig- 
orously enforced.?? 


Has the Power Been Abused? 


It is conceivable, of course, that the right has 
been so abused, the limitations so often disre- 





“FE .g., among a multitude of cases, see Patton et 
al v. United States, 281 U. S. 276, 289. 

*E.g., see Hale, History of the Common Law, 
291, 292. 

“The function of advising the jury as to the facts 
is described in Quercia v. United States, 289 U. S. 
466, 469, as one of “the essential prerogatives of 
the trial judge * * secured by the rules of the 
common law and maintained in the federal courts 
* * under the federal Constitution.” 


*Thus in the Report of the House Committee on 
the Judiciary, in support of H. R. 4721, it is 
solemnly asserted that the courts “in upholding 
this privilege of the court to express its opinion 
of the evidence have even gone so far as to hold 
that ‘whatever expression the court may have made 
is not reviewable error’.” Of course, it has been 
ruled scores of times that it is reviewable error. 

“Beginning with Starr v. United States, 153 
U. S. 614. 

“Thirty-nine decisions of United States Circuit 
Courts of Appeals reversing trial judges for ex- 
ceeding limitations on the right to advise juries as 
to the facts during a ten year period, July 1, 1924, 
to July 1, 1934, are set out as an appendix to the 
address entitled, “The Judge to the Jury.” See 
Proceedings Tenth Annual Meeting, State Bar 
California, 1937, p. 111, 112, 113. 








108 


garded, that destruction of the right is the only 
practical way to enforce the limitations. With 
that in mind, a study was undertaken. What the 
study was and its results are now described. 





TEN YEARS OF CRIMINAL 
TRIALS 


82,485 juries charged. 

3,203 appeals taken. 

76 opinions on charges. 

28 reversals on charges. 

Percentage of reversals to cases 
tried .00033-++- 











A ten year period was taken, July 1, 1924 to 
July 1, 1934. It was possible to ascertain from 
the annual reports of the attorney general how 
many criminal cases had been tried to juries in 
federal courts in that period and, therefore, how 
many times juries had been charged in criminal 
cases. The number was found to be 82,485. The 
number of criminal cases appealed on all grounds 
in the same period was 3,203. In only 76 of the 
cases appealed did the appellate courts think that 
complaint as to the charge in its reference to the 
facts was even worthy of discussion. In only 28 
cases were there reversals on that ground. In 
the same ten-year period there were 11 reversals 
on the same ground out of approximately 80,000 
civil cases tried to juries. In short, in ten years, 
of approximately 160,000 cases tried to juries in 
which juries were charged, there were but 39 in- 
stances in which appellate courts ruled that the 
trial judges abused their power. 

The objection that discussion by the judges of 
the facts has an undue and improper influence 
on the minds of the jury was answered long ago 
by Chief Justice Taney when he said: “An objec- 
tion of that kind questions their intelligence and 
independence, qualities which cannot be brought 
into doubt without taking from that tribunal the 
confidence and respect which so justly belong to 
it in questions of fact.”*® It was answered again 
by Justice Holmes in Graham v. United States.?° 
In his opinion in that case, speaking of this objec- 
tion, he gave warning that “Universal distrust 
creates universal incompetence” and he added 
that, “In the courts of the United States the 
judge and jury are assumed to be competent to 
play the parts that always have belonged to them 
in the country in which the modern jury trial 
had its birth.” Jurors themselves have no sense 





*Mitchell v. Harmony, 13 Howard 115. 
231 U. S. 474,480. 
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nor feeling of coercion nor that their proper func- 
tion is invaded.*° One the contrary, say the chief 
justice and the senior circuit judges, “Even the 
most honest and intelligent juries need and wel- 
come the trial judge’s aid in performing their 
often difficult duties so that they may arrive at 
a fair and impartial verdict and do full justice 
between the parties.’’** 

The second of the two arguments which are 
advanced is spoken either sheepishly or with an 
air of bravado. It is that a jury unadvised and 
unaided is likely to reach a verdict more just and 
more intelligent than a jury aided and advised. 
The argument could be advanced sincerely only 
by one who believes that the average judge is in- 
ferior either in intelligence or integrity to the 
average juror. There may be those who enter- 
tain that belief. 


“Right” to Hornswoggle the Jury 


If the right to advise the jury as to the facts 
by stating the issues to the jury, by eliminating 
false issues, by summing up the evidence, by com- 
menting, in an extreme case, on the evidence or 
the credibility of a witness;*? if this is a part of 
that trial by jury which the Constitution per- 
petuates; if the right is not an absolute one but 
circumscribed by real limitations which are 





“In the Western District of Missouri a ques- 
tionnaire was addressed to the 200 jurors who last 
had served in the federal court and had sat on 
juries charged after the manner of the common 
law. One hundred fifty-six jurors replied to the 
questionnaire. One hundred forty-seven gave it as 
their view that the federal system of charging 
juries most contributed to just and intelligent ver- 
dicts; five said that they thought the state method 
in Missouri (which circumscribes the charge to the 
fullest possible extent) most contributed to just 
and intelligent verdicts; four saw no distinction. 
One hundred fifty-five jurors said that the discus- 
sion of facts in the judge’s charge in the federal 
court in no way interferred with the independence 
of the juror; one thought that his independence of 
judgment was affected by the charge. One hundred 
fifty jurors said that they never had heard another 
juror say that the discussion of the facts in the 
charge constituted any interference with his inde- 
pendence of judgment; six jurors said that they 
had heard another juror say that his independence 
of judgment was interferred with by the judge’s 
charge. 

"The Report of the Federal Judicial Conference 
for 1937. 

“Tt is only the last of these several elements that 
is openly attacked. Comment on the weight of the 
evidence, however, or the credibility of a witness, 
occurs so rarely as to be almost nonexistant. It is 
reserved for a case where outrageous demagogy is 
practised. Letters to the federal judges brought 
seventy replies. In every reply the writer said that 
he almost never commented on the weight of the 
evidence or the credibility of a witness. 
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strictly enforced; if the limitations upon the right 
are observed almost perfectly; if jurors welcome 
the exercise of the right and as a result of its 
exercise reach verdicts more intelligent and more 
just, if all these things are true, why should any 
man favor the destruction of the right? The an- 
swer is that third argument which never is men- 
tioned except as an aside and between friends. 
We have seen how that argument was put by 
Elihu Root and Dean Pound. A very intelligent 
Missouri lawyer put it thus: “Lawyers believe so 
much in their own ability to handle a jury that 
they want no comment or summation from the 
court; if they have a good cause they think they 
can present it successfully, if a bad cause they 
think they can hornswoggle the jury.” 


To the lawyer who would “hornswoggle” the 
jury we may reply in the somewhat more dignified 
language of a great judge who wrote a hundred 
years ago: “It is doubtless unpleasant to the 
advocate to have the impressions made by an 
ingenious speech effaced by the mechanical but 
accurate process of the judge who follows him, 
but it is to be remembered that what is lost by 
the advocate is gained by justice, which is the 
superior object of protection.” 


Judges Treated as Gladiators 


It is generally conceded that political selection 
of judges and short terms deter excellent lawyers 
from accepting nominations to judicial office. A 
clear proof of this has recently been afforded in 
Ohio, where the governor found that two of the 
outstanding judges of the appellate court were 
unwilling to assume the hazards involved in ap- 
pointment to the supreme court. It would seem 
as a matter of principle that the promotion of 
experienced judges is the safest course for the 
executive. ' 

In this case acceptance meant defense of tenure 
at a free-for-all campaign next year in 88 coun- 
ties. By declining promotion, Judge Matthews 
will not have to defend his tenure at the polls 
until 1942, and then in only five counties. Judge 
Barnes naturally considered a campaign in his 
district of eleven counties preferable to a state- 





"Chief Justice Gibson of Pennsylvania in De- 
laney v. Robinson (1837), 2 Wharton, 503, 507. 
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wide campaign. Their refusals, though well jus- 
tified, were disappointing to the bar and the 
press of the state. 


Modern Jury Selection System Adopted 
in Los Angeles County 


The key-number system of selecting jurors has 
come into use in the superior court of Los Ange- 
les County and is accepted as a great improve- 
ment on lists made up by officials. The first 
step is to select semi-annually from the voters’ 
registration lists about 22,000 names, from among 
which 3,000 are chosen after personal examina- 
tion. Over two million names are available on 
the lists in 4,300 voting precincts. 

To spread the service over the entire body of 
citizens, subject to the individual tests, every fifth 
precinct was sampled, beginning with number 
one. For the second half-year every fifth pre- 
cinct was taken, beginning with number two. 
Every tenth name on these precinct lists was 
taken, beginning with number one. The voters 
whose names are thus selected are then invited 
to appear at the jury commissioner’s office at 
the rate of 392 for each of four days each week 
for nine or ten months in each year. 

The system thus far is effectual in spreading 
the service and providing such a surplus of jury 
material that only the best one-fourth need be 
accepted, and at the same time there is little 
chance that any citizen will be summoned a sec- 
ond time. The important feature is the selection 
through formal tests made by the commissioner 
and his assistant, who examine about 300 each 
day, those exempt, or clearly unavailable having 
been first excused. 

The success of the key-number system in 
Cleveland, where it originated, and in the Re- 
corders’ court in Detroit has been previously re- 
ported in this Journal. In both these cities there 
was first a special statutory provision, but in 
Los Angeles the system is perfectly adapted to 
the existing statute and it was only necessary 
for the court to authorize its adoption. 

The jurors so selected in Los Angeles County 
serve in both civil and criminal cases. In civil 
cases their fees, amounting to $24 per diem, are 
paid by the party that demands jury trial. 





We are pushed willy-nilly to conclude that if sweeping better- 
ment of the American probative rules and practices is to come in 
the lifetime of any now born, it must come by processes frankly 


legislative. 


The common law has amply tried its little-drops-of- 


water-little-grains-of-sand and has amply failed.—Edmund M. Mor- 


gan and John Maguire. 
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Progress of Bar Integration Movement 

















Key to map: the white states have all-inclusive bars, and the year of arrival at 
this stage is shown. Diagonal lines indicate that approval of the principle has been 
given by State Bar Associations. The states marked by horizontal lines and by 
letters present situations which require explanations, which are given below. The 
remaining states (black) represent virgin soil. 


How many states are there now in which no 
progress toward bar integration is observable? A 
precise answer is not possible, but there must 
be included in this category Vermont, New 
Hampshire, Maine, Rhode Island, Maryland and 
Delaware. As to these it is seen at once that the 
profession has always possessed some measure of 
integration owing to the relatively small terri- 
tory and compactness of the legal profession. 
Delaware is a good example because its bar as- 
sociation includes virtually every practitioner. 
Something could be gained by corporate powers 
and representative government, but there is no 
such stimulus to action as in the larger and more 
populous states. 

Of the other two states appearing black on 
the map, it may be said that the New York State 


Bar Association endorsed integration more than‘ 


a decade ago and an unapproved bill was intro- 
duced in legislature on the last day of a session. 
The opposition aroused by this step led to the 
formation of district federations of county as- 
sociations as the one practical policy. In a few 


years the federations covered the state as far 
south as the metropolis and were made an inte- 
gral part of the State Association, with repre- 
sentation at meetings through their delegates. 
The leading associations of the City of New 
York also provided means for concerted action. 

The eighth state appearing in black is West 
Virginia, where interest has been manifested only 
recently and by the Bar Association’s executive 
council. 

Until recently the approach to integration has 
been through a committee instructed to study 
the subject and submit recommendations. This 
has always precipitated a controversy involving 
a large share of the membership. A specific 
draft and the introduction of a bill in legislature 
never fails to raise an issue. The first departure 
from this method came a year ago in Massa- 
chusetts when the Bar Association officers spon- 
sored action after notice to members. The re- 
sult was a bill for a joint resolution of the legis- 
lature requesting the supreme judicial court to 
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integrate the bar by rule; the resolution was re- 
ferred to the judicial council for its advice.’ 

The governing body of the New Jersey State 
Bar Association also put itself at the head of the 
movement in that state. 


States Having Special Situations 


In several states the developments require spe- 
cial comment. 

A. Kansas. In this state a petition was filed 
in the supreme court a year ago, as told in the 
last preceding number of this Journal (p. 95). 
The court has informally told the Bar Associa- 
tion that it should attain more prestige in num- 
bers, and efforts to do this are under way. 


B. Iowa. Virtually the same situation’ exists 
in Iowa, and strenuous work is under way to 
prove that a majority of the practitioners favor 
inclusive organization under court rule.? The suc- 
cess of the Nebraska Association not only consti- 
tutes a precedent for integration by court rule 
but gives especial stimulus to the ambition held 
by the associations in Kansas and Iowa, and 
doubtless as well to that in Colorado. An account 
of the recent Nebraska supreme court action, 
which goes the whole length for integration, ap- 


peared in the last number of this Journal 
(page 69). 
C. Missouri. In this state the Bar Association 


prepared for its integration campaign by affilia- 
tion of district associations, but failed in legis- 
lature in.1933 by a slight margin. In the fol- 
lowing year the supreme court by rule created 
a judicial council and provided for the enforce- 
ment of the canons of ethics by appointing in 
each of thirty-eight districts disciplinary commit- 
tees, with a state manager on salary to coordi- 
nate the work of the committees. Every lawyer 
is required to pay the annual fee of five dollars 
for the maintenance of this service and of the 
judicial council. This is a long step toward 
complete integration. It gives the state an anom- 
alous position (sometimes called the Missouri 
compromise), but has been so effective that a 
similar organization has been sought by the asso- 





‘The theory of approaching the court through 
a resolution of the legislative, rather than a statu- 
tory command (as in Kentucky and Michigan), 
appears to be logical and may become the most 
suitable method in some states. 


*President Burt J. Thompson reports the situa- 
tion as of Nov. 9, as follows: “In sixty counties 
the lawyers have gone on record in favor of inte- 
gration by court rule, by a unanimous or a large 
majority vote of approval; nine counties have voted 
against it; and in five the sentiment is equally 
divided.” Votes are to be taken soon in twenty-six 
counties. 
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ciations in Indiana, Tennessee and Florida. The 
Indiana supreme court refused to comply with 
the petition, without assigning reasons. The Ten- 
nessee court refused on the ground of lack of 
constitutional power to do more than review cases. 
The situation in Tennessee is possibly more dif- 
ficult than in any other state because many years 
ago the supreme court decided that the legislature 
had no authority over the bar in an opinion hold- 
ing a statute invalid which imposed a tax on 
lawyers. Unless this decision can be reversed 
there is no recourse for the profession except 
through constitutional amendment. 

D. Illinois. For more than three decades the 
law in Illinois, expressed by the opinion in In 
re Day, absolves the bar from legislative control. 
But the supreme court several years ago came 
to the relief of the profession by enabling any bar 
association to exercise the power of subpcena in 
disciplinary cases. The Chicago and State Asso- 
ciations have been much aided by this rule. 

At the 1937 meeting of the Illinois State Bar 
Association a proposal offered by the committee 
on unlawful practice was approved, subject to 
approval also by the seven district associations. 
It looks to a petition addressed to the supreme 
court asking that all practitioners be required 
to register in their counties and pay an annual 
fee to permit of the use of a salaried proctor or 
similar official. 

It must be said for Illinois that its Association 
has developed more powers and done more for its 
members than any other state association. It 
adopted mail voting for officers many years ago 
and has proved this system to be entirely safe 
and successful. It was the first association to 
develop district organizations, to have a bar pub- 
lication, and to augment its power through sec- 
tions. It originated the “experienced lawyer serv- 
ice” which enables practitioners to consult experts 
in highly technical fields of law at a moderate 
price. It has for a generation and more cooper- 
ated with the Chicago Bar Association. For these 
reasons Illinois deserves to have a special desig- 
nation on our map. 

E. Florida. In this state the very progressive 
State Bar Association has petitioned the supreme 
court for a rule to create virtually the same con- 
dition which exists in Missouri, but without the 
judicial council. No action has yet been taken. 

F. Pennsylvania. When our last map was pre- 
sented two years ago it was reported that the 
Pennsylvania State Bar Association had created 
a committee on integration. The committee 
reported favorably but was not sustained by the 
convention. At the 1937 annual meeting another 
committee was created, the nineteen members of 
which are selected by district associations. Elab- 
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orate preparations have been made for the in- 
formation of these members, most of whom will 
be in opposition. This is a fair test, and if a 
large majority cannot be convinced of the value 
of integration there must be further time for 
education of the general membership. 

An unauthorized bar organization bill was in- 
troduced in the legislature this year and was 
beaten. The matter of integration has been need- 
lessly involved in this state with a peculiar prac- 
tice which is entirely unrelated. In Pennsylvania 
a lawyer is admitted to practice only in the 
county in which he applies and, except for ad- 
mission to the reviewing courts, he cannot prac- 
tice in any other county. Local practitioners 
are thus protected from competition on the part 
of lawyers whose clients have litigation in more 
than one county. In brief, the system affords 
protection for the lawyers of the less populous 
counties. 

‘There is, of course, no relation between inte- 
gration and this fact of county restriction. But 
opponents of integration, for whatever motive, 
seize upon the local lawyer’s privilege as the 
most convenient way of creating fear and 
prejudice. 

G. Connecticut. In this state there has been 
a rebirth of bar organization in the past two 
years. A new feature has been the house of del- 
egates, comprising representatives of local asso- 


JOURNAL OF THE 


ciations. Mr. J. W. Carpenter of the Hartford 
bar, in a letter dated Oct. 18, says: 

“The special committee of the bar reported to 
the house of delegates Saturday [Oct. 16] in 
favor of incorporation. While this came as a sur- 
prise to many of the members, and resulted in a 
spirited debate, the committee was pleased to note 
that the sentiment was decidedly in favor of it. 
It was voted, however, that, as the legislature 
would not convene until 1939, and as it would 
require a long campaign of education and study, 
the committee should be continued.” 

It appears not unlikely that before 1939 the 
accepted mode for acquiring integration will be 
by supreme court rule. As to which is the better 
route, legislation or court rule, all depends upon 
the local situation. This Journal has frequently 
voiced the opinion that the best route is the 
quickest route. In support of this pragmatic 
position there is the fact that at the round table 
discussion of integration at the recent Kansas 
City convention, every speaker appeared to be- 
lieve that the set-up in his state was ideal. Not 
every state was represented, but the difference 
in the form of integrated bars and the means 
through which they came into being was various. 
Not North Dakota, nor Missouri, nor any other 
state would concede anything to California, while 
the Nebraska lawyers and judges present beamed 
with contentment and passed around the printed 
record containing their petition and the result- 
ant rules. 


Pithy Comment on Function of Trial Judge 


The Trial Judge is the title of a book con- 
taining three lectures delivered by Justice Henry 
T. Lummus, of the Massachusetts supreme judi- 
cial court, at Northwestern Law School, Chicago, 
in March of this year. The opportunity for re- 
leasing a deal of wisdom derived from experi- 


ence on a trial bench was through the Julius 


Rosenthal Foundation for General Law.! 

The practitioner’s appetite for the views of 
seasoned judges is ever keen, and is well justi- 
fied. Among experts in any field opinions con- 
stitute the most interesting news. In the field 
of law, and all other social fields, absolute facts 
are virtually unobtainable; but opinions well 
founded, may be accounted valid substitutes for 
what in material science are facts. If it be said 
that opinions of equally good pedigree clash it 
can be said also that facts disclosed by science 
often appear not to harmonize. 

It is rare for so modest a volume to deserve 


1Publication is b 


The Foundation Press, Inc., 
11 South La Salle 


t., Chicago. The price is $2.00. 


such an extended review as has been accorded 
it in the current number of Illinois Law Re- 
view. The reader will not cavil at the length of 
the review, which is made up almost exclusively 
of quotations—of opinions by Justice Lummus 
on a number of interesting current problems. On 
the contrary, the reader will hope that the author 
will follow with similar comment on the work 
of reviewing judges, a field which should yield 
quite as much informative and entertaining 
opinion. 

By the courtesy of the author of the review, 
Professor Charles T. McCormick, of Northwest- 
ern Law School, and the Illinois Law Review, 
this JoURNAL is permitted to publish the follow- 
ing readable review. From this point Professor 
McCormick speaks: 


The Trial Judge and the Jury 


Judges before, such as Baldwin, Bruce, Ulman, 
have discussed the problems of administering 
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courts. Perhaps none have been qualified to do 
this by so wide a range of experience as Mr. 
Justice Lummus, who served for years as a jus- 
tice of a “minor” trial court in Massachusetts, 
and for more years upon the general trial court 
of that.state, and upon the court of last resort, 
of which he is now a member. More remarkable, 
he has been willing to test and supplement the 
lessons of experience by canvassing the findings 
of others. The references in the notes make up 
the completest compilation which I have found 
of the literature on the problems of court or- 
ganization. Constantly he compares his own ob- 
servations with the conclusions of the writers 
already mentioned and of Pound, Frankfurter, 
Kales, Moley, Ensor, Laski, Haines, Glueck, 
Train, Warner and Cabot, Lepawsky, and E. M. 
Martin, as well as with opinions gleaned from 
the reports of bar associations, judicial councils 
and commissions, and from the law reviews. The 
results are illuminating. The candle is short—a 
thin volume of three lectures—but the beams 
may go far. 

I shall attempt, not a summary but a sampling: 
In discussing the qualities and duties of a trial 
judge he points out that impartial justice is a 
tender plant comparatively new in the world, and 
that threatened as it is again by dictators and 
demagogues, it may be short lived (p. 13) unless 
“the complete independence” of the bench be es- 
tablished. (p. 15). 

A trial judge must not be partisan but “must 
see that the jury have a fair chance to do jus- 
tice.” A judicious question from the judge is in 
order “if a cross-examiner has obtained a delusive 
verbal victory over a witness.” (p. 20). And it 
is often better to explain to the jury the bearing 
of testimony, which might mislead, while the evi- 
dence is being taken. To wait for the charge 
may be too late. (p. 20). A competent judge 
knows how to check the irrelevant by-play of 
counsel, not by noisy commands, “but by a gentle 
though firm insistence that the jury are interested 
only in learning the facts from the evidence, and 
that all else wastes their time.” (p. 23). “A 
friend of mine whom I consider the best trial law- 
yer in Massachusetts insists, however, that no 
advocate ever built a reputation by dealing ex- 
clusively with the relevant. My answer is, that 
the public do not maintain courts for the purpose 
of building professional reputations. He, and 
other good trial lawyers, in my opinion, do their 
best work when they are not allowed to struggle 
with their opponents for the domination of the 
court room, but are held firmly to the rules 
of trial.” (p. 23). 


A judge is not a policeman. “The spectacle 
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of a judge armed with a gavel, pounding vigor- 
ously for order and barking out his commands 
like a drill sergeant, should be confined to the 
comic stage and the motion pictures. A judge 
who needs a gavel is not fit to preside.” (p. 24). 
There is shrewd comment on relations with the 
press and radio, now so much mooted.” The time 
to deal with misconduct of press or parties is be- 
fore it happens. “A judge should endeavor to 
flatten down sensational cases to the level of 
ordinary ones.” (p. 25). It is a weak judge 
who deals in threats of punishment for contempt. 
“Once a judge begins to wave the club, he is in 
trouble. Often he can neither lay it down, nor 
strike the blow, without injury to the prestige 
of the courts.” (p. 26). 

In trial without a jury, the habit of delay is 
“easy to acquire and hard to cure.” A good 
practice is to dictate the findings at the close of 
the argument, in the presence of counsel, who 
can correct details. (p. 27.). 


Problem of Instructions 


As regards instructions to juries he strikes 
some telling blows for common sense. Are in- 
structions futile? That depends. If the judge is 
limited to reading a “written essay,” then they 
are futile. “There is one decisive test of the 
effectiveness, in the opinion of the very lawyers 
who advocate it, of a written charge. Simply 
propose that counsel in like manner argue the 
case to the jury in writing! Can we not hear 
the angry cries of protest? The difference is, that 
counsel wish to be understood, and to have effect 
upon the jury. But they wish to limit the judge 
to the mechanical performance of idle mum- 
meries. It is not strange that counsel of great 
eloquence and power wish the judge muzzled. The 
wonder is, that in some states the rank and file 
of the profession, men of only ordinary trial abil- 
ity, tolerate a system that gives all the advantage 
to their more favored competitors.” (p. 29). 

But the oral charge of common law tradition 
will usually enable the skillful trial judge, with 
an average jury, to see that justice is done. A 
rule of common law is unfit for adoption of it is 
so refined that a jury cannot be made to under- 
stand it. “Charging the jury is a great art. In 
essence it is advocacy; not partisan advocacy, but 
the advocacy of an honest and intelligent per- 
formance of duty, of giving justice according to 
law.” (p. 31). “Ordinarily, at the beginning 
of their service jurors should be told the neces- 





"See Report of the Special Committee on Co- 
operation between Press, Radio and Bar, as to 
Publicity Interfering with Fair Trial, ABA, Ad- 
vance Program, 1937, p. 229. 
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sity of rules of law; the functions of judge and 
jury; the sacredness of the trust reposed in them 
by the people; the need of intellectual honesty 
and of freedom from racial, religious, and other 
prejudice; and the imperfections of oral testi- 
mony from which in large measure they must find 
the facts.” (p. 31). 

“The time spent by some judges in dreary re- 
citals of the entire evidence could be better spent 
in an earnest, forceful attempt to explain the law 
in simple words. But where the case seems to 
narrow down to some point on which the evidence 
is conflicting, the issue and the evidence bearing 
on it should be stated concretely rather than in 
generalities.” (p. 31). He thinks the common 
law power to express an opinion on the facts 
should not be taken away frem the judge, “but it 
ought seldom to be exercised, and there is some 
reason to fear that it would be exercised most 
often by judges who would better not exercise 
it at all.” (p. 32). For the judge to read to the 
jury the requests for instructions is poor practice. 
It destroys the symmetry and effect of the charge. 
The points should be covered in his own words. 


A Judge’s Cardinal Sin 


“Some of the weakest judges are seldom re- 
versed on appeal, while some of the best are re- 
versed fairly often. By charging the jury ab- 
stractly, vaguely, and ineffectively; by persuading 
counsel to settle cases because they bristle with 
questions of law; by granting a new trial when 
they will not settle; by distorting the facts in 
cases heard without jury so as to escape trouble- 
some questions of law; by cheating in preparing 
the record for appeal; by these and other means 
a cowardly trial judge can sometimes keep spot- 
less his record on appeal at the cost of his honor 
and his reputation. On the other hand, a strong 
judge, intent on justice, and interested in the de- 
velopment of the law, scorns such expedients. 
He rules clearly, definitely, firmly.” (p. 34-5). 

As trial business becomes more business-like, 
the trial judge must be given a more active role. 
The movement for sifting the claims by pre-trial 
proceedings manifests this tendency. “The trial 
judge of the future will have to be a better law- 
yer and a better administrator than the trial judge 
of today.” (p. 36). 


Criminal Courts and Prosecutors 


The lecture which follows, upon The Trial 
Judge in Criminal Cases, and The Trial Judge 
in the Minor Courts, shows the same informed 
sagacity. He recognizes that jury mistakes and 
technical reversals are relatively trivial defects of 
our penal justice, which is severely strained only 
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in the cities, where it is physically impossible to 
try more than, say, a fifth of the indictments. 
Four-fifths are disposed of without contest. The 
sentences in cases of conviction must be gauged 
with an eye to the bargaining in the other cases. 
The sinister abuses of the system make unanswer- 
able the argument for prosecutors appointed on a 
merit basis for substantial terms. 

Finally, he deals with judicial personnel. Forty 
years is the ideal age at which to mount the 
bench. (p. 38). In selecting the Chief Justice of 
a court, two of the poorest plans are election 
by the judges themselves (like soldiers electing 
their officers) and automatic rotation. (p. 38-9). 
Should a judge of a trial court say good-bye to 
promotion, as in the English judiciary? It is 
argued that this safe-guards judicial independence, 
but the author thinks the advantage of the incen- 
tive counter-balances. (p. 41). 


Election vs. Appointment 


His discussion of the issue of election versus 
appointment is temperate but persuasive. The 
elective method works fairly well in rural sec- 
tions, but has obviously contributed to the decad- 
ence of the judiciary in large cities. (p. 100). 
Rare is the elected judge who can preserve full 
independence in a case which involves the inter- 
ests of the political leaders who put him on the 
bench, or of the newspapers who can help to keep 
him there. “In my own experience, I was trying 
a sensational case with a jury, in which public 
officials, contractors and others were charged with 
manslaughter in causing the collapse of a building 
and the deaths of many persons. The cause of 
the collapse was a vital issue. It came to my 
knowledge that a powerful newspaper was about 
to publish a pseudo-scientific article which ex- 
plained just how the building came to collapse. 
Decency required that the article be suppressed; 
but the suppression cost the newspaper several 
thousand dollars. If I had been an elected judge, 
I cannot be sure whether I should have dared to 
do my duty.” (p. 107). 

He meets the argument that elective judges 
will be more sympathetic with the interests of 
labor, by the answer that in fact the decisions 
which first established the right to strike were 
rendered by the appointed judges of Massachu- 
setts, and that labor injunctions have never been 
abused in that state. As for responsiveness to 


changing political and economic ideas in passing 
upon the constitutionality of laws, he points out 
that this consideration at best comes into play in 
a few cases only, and has importance only in re- 
Even so, he thinks 


spect to appellate courts. 
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the claim unfounded, and in the words of Chief 
Justice Taft, “appointed judges are more dis- 
criminatingly responsive to the needs of a com- 
munity and to its selected views than judges 
chosen directly by the elecatorate.” (p. 119). 
Moreover, the ballot is not in practice actually 
used to make courts more responsive to social ex- 
periments, nor if it were, would this be an honest 
or effective substitute for orderly change by legis- 
lation and constitutional amendment. 
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These weighty matters are lightened by wit. 
Martial’s description of the eloquent speech of a 
lawyer in a suit for possession of three goats (p. 
23), Cellini’s aphorism about the hunting quali- 
ties of starving cats (p. 40), and Chief Justice 
O’Neill’s quip about injured husbands (p. 70), are 
to be found in the foot-notes. 

Any lawyer or judge who has the traditional 
pride and interest in the trial courts will find 
this book provocative and rewarding. 


Critical Study of United States Trial Courts 


Need for More Judges and Effective Administrative System Emphasized 
by Judge William Denman, of Circuit Court of Appeals 


EDITORIAL NOTE: The American Bar As- 
sociation has been steadily enlarging its scope of 
interests and influence in recent years. Its mem- 
bership has been tremendously energized by the 
struggle against supreme court enlargement. That 
struggle appears now to have ended. There re- 
mains the less dramatic work of building a per- 
sonnel and administrative system to enable the 
federal trial courts to meet adequately the respon- 
sibilities which have accumulated. Few lawyers 
realize the past and present inability of the sys- 
tem to meet reasonable standards of efficiency. 

All that has been said for a generation con- 
cerning the social evil of justice denied by de- 
lay in state courts applies in full measure to the 
federal system. Citizens applying for justice 
must be served principally through the trial 
courts. One trial and one appeal, and both ac- 
complished properly and promptly is an ideal 
not beyond attainment. Failure as to this is a 
failure of government. 

It is to be regretted that the Conference of 
Senior Circuit Judges has not appealed to the 
organized bar for support of its recommendations 
made from year to year. It is unfortunate that 
the bar has not seriously concerned itself with 
the needs of the system. It is unfortunate that 
there has been no complete, independent survey 
of the operation of the district and circuit courts. 
Aside from constitutional decisions on new points 
these departments monopolize the power of gov- 
ernment to do justice between citizen and citizen. 

The Senior Circuit Judges and their colleagues 
realize this. They have labored under the tradi- 
tional reluctance of judges to appeal to legis- 
latures. They have minimized the needs of the 
system in respect to personnel, doubtless believ- 
ing that to ask for a large increase in the judi- 


cial staff would accomplish less than to ask for 
only a few additional judgeships." The need 
then for external interest and support is obvious. 

Fortunately for this time, when Congress ap- 
pears to need the advice and influence of an 
informed profession, one of the judges of the 
Circuit Court of Appeals is prepared with facts 
and a program. Judge William Denman (ninth 
circuit, San Francisco) has devoted much time 
over a period of four years in studying the needs 
of the system. He was invited to address the 
California Judges Association, meeting with the 
State Bar, Sept. 10, 1937. His address appears 
in the State Bar proceedings, though he was un- 
able, because of an accident, to appear in person. 

The announcement in the preceding number of 
the California State Bar Journal was accompanied 
by a eulogy of Judge Denman’s public services, 
which is here quoted: 

“No man in the State of California has done 
more for judicial reform than Judge Denman. 
For over three decades this outstanding citizen 
has devoted his time and talents in this regard 
with remarkable success and with the sole pur- 
pose of rendering a real public service.” 

This was signed by President Conlan and Sec- 
retary Sproul, of the Judges Association. In the 
State Bar proceedings the address by Judge Den- 
man is preceded by a more informative note 
signed by President Conlan, a member of the 
San Francisco Superior Court. As an explana- 
tion of Judge Denman’s interest in administra- 
tion, and to qualify him as an expert witness 


*The latest recommendation is for twelve more 
district judges and four more circuit judges, a more 
liberal estimate of needs in view of the fact that a 
reduction in total cases is reported, 
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concerning federal court administration, the full 
text of the note is given: 


Judge Denman’s Success in Congress 


“Experiences which Judge Denman found most 
valuable in cases involving industrial and labor 
questions came from the seven years’ period in 
which he stepped out of his practice and assumed 
active management of one of the largest of the 
West Coast’s logging and lumbering concerns. 
During that time he had the final responsibility 
for and control of operations of some 1,200 to 
1,800 employes. Their employment was widely 
diversified in the logging camps, in a long rail- 
way, and extensive manufacturing processes, a 
fleet of lumber schooners, distributing yards in 
California, and sales forces for both foreign and 
domestic trade. 

“Judge Denman makes no claim to the degree 
of master of industry, but it was the years of 
intensive study of the elimination of the time- 
lag in these successive processes which impelled 
him to make a similar study of the time-lag in 
judicial processes, of which he is to speak today. 

“The conditions in his own court were im- 
pressed on him by the circuit judges in 1932. 
Due to the lapsing of the fourth circuit judge- 
ship by the death of Judge Gilbert, there were 
but three circuit judges for the ninth circuit. 
On behalf of the court he pressed for the passage 
of a bill for the re-creation of the fourth judge- 
ship and, with the active and vigorous assistance 
of Congresswoman Florence Kahn, the bill was 
enacted in the closing hours of the session in 
June, 1933. 

“In February, 1935, when appointed a circuit 
judge, but before qualifying, he made a partial 
study of the court’s arrearages of litigation and 
concluded that the ninth circuit needed at least 
another circuit judge. Though none had been 
recommended by the Federal Judicial Conference, 
he prepared and had introduced a bill for a fifth 
judgeship, presented the circuit’s case to the 
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judiciary committees of the Congress, and the 
bill was passed in that spring. 

“After a year on the bench it became clear 
to him that the court could not become truly 
current in its work without two more circuit 
judges. His study of the conditions of the dis- 
trict courts in his circuit and finally of the lower 
federal judiciary led to a trip to- Washington 
in January, 1936, in which he presented his fig- 
ures to congressional leaders and the Attorney- 
General. He proposed an increase of at least 
fifty federal judges, an organization of all the 
lower federal courts into a judicial body separate 
from the Attorney-General (who is an executive 
and litigating officer), with its own permanent 
administrator and investigating staff to present 
directly to the Congress the current and con- 
stantly increasing need of federal litigants. 

“Leading men in Washington told him it was 
not possible to obtain consideration of his pro- 
posals in the 1936 session. Denman returned to 
his campaign early in 1937 to find that the ad- 
ministration’s general court bill, while providing 
for the fifty judges and for an administrator, cre- 
ated judgeships only where judges were eligible 
for retirement. 

“Since there were no judges so eligible in his 
court, he prepared and had introduced a separate 
bill for the two additional judges, which was 
enacted early in April of this year. 

“The prompt response of the Congress to the 
need of the circuit in raising it from a three- 
judge court to a seven-judge court, in a period of 
less than four years, has convinced Judge Denman 
that, upon a proper presentation of the litigants’ 
needs, the federal legislature, at least, not only 
welcomes the presentation directly from the judi- 
ciary itself, but gives effective response in reme- 
dial legislation. 

“Your committee believes that Judge Denman’s 
study and experience may be heartening to us, 
in seeking improvement in the California judicial 
system and has suggested to him that they be 
included in his address.” 

We have come finally to the address itself, 
which bears the following title: 


What the Legislature Owes the Judiciary 


[NOTE: In introductory paragraphs, which are 
omitted, the speaker referred to California’s orig- 
inal method of nominating judges in convention, 
later followed by non-partisan primaries, and re- 
cently changed, so far as appellate court judges are 
concerned, to appointment by the governor. ] 

I am deeply concerned whether we can hold 
the ground we have gained in California in our 
system of selection of appellate judges. Most 
of my practice has been in the federal courts, 


where the judges are appointed for life. Never 
in my several decades of contact with the na- 
tional government has there been as passionate 
a feeling of resentment against our courts or 
as strong a movement for a limitation of the 
terms of federal judges. 

A public embittered by injustice is not logical. 
It is liable to reach for a change, for change’s 
sake. Though the judges are themselves the 
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victims of our overwhelmed dockets, they are 
blamed for the arrearages and delay. Unless the 
evil is remedied they will continue in danger and 
in all likelihood be punished in unjust reprisal. 

The experiences I have had with manufacture 
and commerce have given me a wide acquaintance 
with industrial and labor leaders. Aside from 
that, a refusal to accept time retainers left me 
free to practice in many states. Activity in 
judicial legislation has kept alive an interest in 
the public attitude toward the federal courts. 


It is no exaggeration to say that in every one 
of scores of serious discussions, they have been 
condemned by industrialists, businessmen, and 
laborers alike for their laggard time-consuming 
processes and their obsolete, intricate procedure. 
This condemnation is made with a positive hatred 
on the part of many laboring men. Businessmen 
and laborers often will take any kind of unjust 
settlement from their stronger and better-en- 
trenched opponents, rather than seek the federal 
justice which they know federal delay will deny 
them. 

This antagonism is not because of constitu- 
tional cases but what make up 95 per cent of 
the claims of those seeking the daily function of 
courts—that is, in determining the ordinary legal 
rights of human beings and protecting them 
from the oppression and abuse of superior eco- 
nomic and social power. 


And this experience of mine as I have detailed, 
and these many conversations and my certitude 
in regard to it, all came prior to this recent con- 
stitutional agitation. They feel that “We could 
not go into the federal courts unless we want 
delay.” 

When I began my participancy in the hearing 
of appeals I was particularly moved by three 
coming from different district courts of our cir- 
cuit. They were suits involving insurances 
against permanent total disability of the policy- 
holders. They were for monthly payments to 
sustain the permanently disabled men, ranging 
in amounts from $12.50 to $37.50 a month. The 
defenses offered by the insurance companies were 
in good faith, but we finally decided each of 
the three in favor of the policyholders. In one 
of these cases the totally disabled man, 56 years 
of age, received the payments supposed to sus- 
tain him in his affliction, when he was 59 years 
of age, that is 3 years after the case was filed. In 
the others they had to wait 2 years. In another 
appeal, on a policy for a paralyzed and bedridden 
veteran, his wait was 4 years. 

While these four cases are most painful exam- 
ples of judicial human tragedies of suffering 
and suspense, they are typical illustrations jus- 
tifying the charge that federal justice is delayed 
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until it is denied. Under modern management, 
with adequate judicial equipment, none should 
have waited as much as a year. 


Naturally there arose the comparison between 
the success of the American genius in eliminat- 
ing the time-lag in industry, which has made 
American manufacturers the leaders of the world 
on the one hand, and, on the other, the archaic 
legalistic concepts clogging the wheels of justice 
in the federal courts. It is fair to say that, 
comparing the pace of industrial and social life 
of the present time with that of the first half 
of the nineteenth century in England, the fed- 
eral courts were instruments of justice comparable 
to those described in the novels of Charles 
Dickens. 


It is a proper analogy with industry to regard 
the court as a processing plant and the judges 
as its machines. On one side is stored the raw 
material of the evidence. This deteriorates rap- 
idly as memory fades, witnesses disperse, and 
real exhibits are lost. On the other side is an 
intense consumer demand for the machine’s 
product, that is, for justice. 


As an industrial processing, the product of the 
judicial mechanism is defective where made from 
deteriorated and decaying raw material. Also, 
as in the industrial process, where the machine 
is overloaded the product is defective. Often the 
consumer is compelled to take this product, since 
the cost of claim and rejection, technically called 
“appeal,” is beyond his means. 


There are other pertinent analogies, such as 
the malingering of the workers and the swapping 
of the court’s and client’s time in stipulations 
for continuances by laggard attorneys. In theory 
they are officers under the command of the court, 
but the exercise of that command, in compelling 
the prompt preparation of the material, that is 
in getting the cases at issue, is so neglected by 
the commander that the function seems completely 
atrophied. These evils, this address aims to show, 
arise primarily from the failure to supply judges 
commensurate in number with the rapid increase 
in federal litigation and the complete absence 
of modern management of the huge federal judi- 
cial enterprise. 


What would the stockholders and the employes 
say of a management which, at a negligible cost, 
could install a machine for the processing of 
vast stores of decaying raw material to meet an 
intense consumer demand for the product of such 
machines and yet fails to do so? Surely this 
would be an economic crime against the laborer, 
the stockholder, and the customer. 

Consider the absurdity of “terms” and “vaca- 
tion periods” in a manufacturing plant. With 
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such abundant and deteriorating raw material 
and such a consumer demand, the plant shuts 
down because an arbitrarily fixed manufacturing 
“term” is ended and the machines take a “vaca- 
tion” for several months. This, in part, is for 
use in another step in processing—writing opin- 
ions in chambers—and for reconditioning. 

Would any manager not be discharged who 
would fail to install another machine and keep 
the plant running? Justice’s eyes may be ban- 
daged, but should they be closed in sleep while 
the accused languish in jail, the widow waits the 
hearing on her policy of insurance, and the crip- 
pled laborer for his jury? 


The Huge Business of the Federal Courts and 
Its Gross Mismanagement 


Few realize the size of the federal judicial 
establishment. There are 85 district courts scat- 
tered over the 48 states and the District of Co- 
lumbia. They have upward of 145 district judges. 
Above them are ten circuit courts of appeals and 
the Court of Appeals of the District of Columbia, 
having altogether 44 circuit judges. 

In the fiscal year 1936, that is long after pro- 
hibition litigation had ceased, there were filed 
upward of 78,000 cases in the lower courts, 78,000 
in one year, exclusive of bankruptcies. In that 
year in the circuit courts of appeals upward of 
3,520 cases were docketed. 

This is so vast a business that its regulation 
would challenge any administrator’s constant 
daily effort in its management. 

The constitutionally coordinate power of the 
judiciary with the legislature and executive and 
the majesty of the judicial function in society 
are extolled by passionate orators within and 
without the congress. Yet it is not only without 
any mangement commensurate with our indus- 
trial genius, but has no continuous management 
at all. 

Like any other unmanaged enterprise, public 
or private, it has become bankrupt in its failure 
to meet its obligation of prompt justice. 

Twenty years ago arrearages clogged courts, 
overwhelmed judges, and denied justice. Since 
that time a number of new district and circuit 
judges have been created. This has been in a 
haphazard manner out of keeping with the elo- 
quence with which the courts are so reverently 
described. 

At the end of 20 years, with the added judges, 
the filings of civil cases for each district judge 
have increased 44 per cent. That is, increased 
from 161 cases per annum per judge average for 
the biennium 1914-15, as against 234 cases per 
annum per judge for the biennium 1934-35. Bank- 
ruptcies increased 55 per cent per judge, This 





JOURNAL OF THE 


other increase I have been describing is outside 
of bankruptcies. In addition, criminal litigation, 
after prohibition litigation had ceased, had in- 
creased 13 per cent per judge. 

But the number and the percentage of in- 
crease, challenging as they appear, are but lesser 
factors in the increased burden. Since the war 
in Europe, the expansion in volume of economic 
creation and the increase in the complexity and 
the rapidity of pace of industry has been vastly 
greater than in any period in the mechanical age. 
The enormous productive power of the Ford 
plants, the intricacy and vast extent of the de- 
structive pyramiding of the Insull empire are 
not isolated examples. They are typical of the 
increased complexity of all industry and com- 
merce. Social legislation in all the states and 
in the congress, attacked always as to its con- 
stitutionality, reflects the changes in human rela- 
tions caused by the new and complex relations 
created by our industrialism. Federal taxation, 
to meet the bill for the future of our capitalism 
to master the Frankenstein of efficiency and 
power it has created, again reflects the involve- 
ment and complexity. 

Correspondingly in the twenty years have in- 
creased the complexity and involvement of the 
problems presented to the judges whose cases 
have to do with the pathology of these business 
and human relations. A typical mail fraud case 
requires an accounting to the jury of years of 
operation of a great chain of twenty grocery 
stores. An income tax case requires the annual 
accounting of a manufacturing industry in a 
dozen plants in half a dozen states. Labor liti- 
gation involves hundreds of thousands of men 
in the coal or automotive industry. Bankruptcy, 
which in 1915 was largely administered through 
the referee, now, under 77B, requires in a single 
case weeks of study of a projected great reor- 
ganization. Such examples can be expanded over 
the whole field of litigation. 

Truly, the 44 per cent increase in number of 
civil cases does not tell the story of increase in 
the federal judge’s burden. If he could discharge 
that burden, his increased labor in the twenty 
year period would be nearer 60 per cent. 

Equally true, is that he does not discharge it. 
The result is that the weak compromise at the 
terms of the strong and the criminal laughs as 
he leaves court unwhipped of justice. 

Excluding prohibition cases, in the biennium 
1934-35, over 6,500 federal criminal cases were 
nolle prossed or dismissed—that is to say, the 
accused were freed without trial. The fault is 


not that the cases were improperly commenced. 
With the arrearages of litigation, district attor- 
neys do not casually bring ill-considered charges 
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to the grand jury. But when months, and often 
years later, trial is reached on the crowded cal- 
endars, witnesses are gone and evidence forgotten 
and lost. No wonder, as the younger offenders 
escape, they merge into the gangster group and 
swindler’s ring. They have “beaten the federal 
rap” and they think they can beat it again. 

The analysis made for the congress applied 
to the returns of the clerks of the federal dis- 
trict courts for the fiscal year 1936 shows that 
in one group of 26 district courts, disposing of 
8,907 private civil cases in that year, the judges 
on the first day of the next year faced their 
daily accumulation of new cases with a load of 
14,980 already pending. This means they faced 
not only the daily new findings but a past ac- 
cumulation of cases mortgaging, on the average, 
practically 20 months of their disposing energy. 

That tells the situation of the judges. They 
are overwhelmed. What happens to the litigant 
for whom alone the judges are created? 

The average of 20 months includes all of those 
quickly disposed of by settlement and dismissal, 
decision on demurrer, et cetera. For each case 
disposed of in, say, 3 months, there is one on 
the other side of the 20 months’ average that 
must have a delay of 37 months before the liti- 
gant obtains his decision. As a matter of fact, 
in such averages, there are many cases delayed 
for 4 or 5 years. 

In another group of 26 courts, the litigants 
had a load against their judges’ disposing time 
of an average of 1314 months; again, with a sim- 
ilar condition of cases, months, and often years, 
above the average, against those in which quick 
disposition had occurred. 

In 16 district courts the judges’ time was mort- 
gaged to less than 6 months. It is submitted that 
the litigants in the 16 district courts having less 
than 6 months’ average accumulation of cases 
ahead of their judges, are entitled to no prefer- 
ence over those citizens having an average of 
20 months. What can be done for litigants in 
the one set of district courts can, with adequate 
staffing, be done in the other. 

As said, these are but averages. The examina- 
tion of individual courts disclose accumulations 
due to sickness of judges, to vacancies, to the 
pendency of cases taking an extraordinary long 
time to try, to the fading energies of elderly 
judges and, quite probably, since the 155 district 
judges are but human, some who are indolent. 
However, the averages of thousands of cases 
in each group tells the story of the evil. 

As a matter of fact, so far as the litigants 
are concerned, vacancy, sickness, age, and indo- 
lence are given factors for which litigants are 
not responsible, but under which they must suf- 
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fer. This is one of the reasons why judges at 
large are required to relieve them from condi- 
tions which are certain to occur, even after an 
increase of permanent resident judges, sufficient 
to give true currency to the court. 

These figures of averages disclose the disease. 
In any industrial enterprise they would have led 
to an investigation by the manager’s accountants 
as to their details. There should be some elim- 
ination of cases really defunct. This should be 
the business of a judicial administration. 

It is not the duty of the Attorney-General, for 
the statute confines his reports to the litigation 
of his client, the United States. As later shown, 
the Attorney-General is not the proper officer to 
assume the responsibility. 


The Denial of Justice from the Fatigue of 
Overworked Judges 


We have been considering the effect of a lack 
of judges on delay of justice. In our overbur- 
dened courts there is as grave a danger to the 
litigants from the fatigue of judges. 

Mr. Justice Brandeis, stating the case for the 
Supreme Court in the hearing before one of the 
committees of the congress, spoke of the danger 
that judges, long-fatigued in struggling to master 
overwhelming arrearages, will become mentally 
indifferent in their application to their work, with 
the consequent deterioration of its quality. There 
had been no deterioration in that court because 
it courageously had given full consideration to 
each case and sought relief from the congress 
when the arrearages accumulated. But he stressed 
the danger. He was as right as he always has 
been in his public statements. 

In many district courts judges are compelled 
to focus their minds for weeks, and even months, 
in the trial of complicated causes. The extraor- 
dinary intricacy of the Insull empire presents 
the extreme example, but there are plenty of 
mail-fraud conspiracy cases, long patent suits, 
governmental regulatory causes and the like, 
where the trial judge is compelled to hold his 
mind through weeks of testimony of scores of wit- 
nesses and live in an atmosphere of warring coun- 
sel, upon whose disputes he must constantly rule. 
In many cases, involving expert testimony, the 
failure to be able to focus on a single phrase of 
the expert may cast the decision the other way. 

After trial and in the evening there is an at- 
tempt to keep pace with their law calendars. It 
is a marvel they do so well in construing, say, a 
trust instrument of 70 pages. For most of the 
judges this work is unremitting. 

As age overtakes them, some find that nature 
has limed their circulatory system, even the 
cranial arteries. The kidneys weaken under the 
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strain and with that a fading memory of what 
was testified a week or a month before. Of 
course, this is not always the case, and in our 
circuit we have several exceptions of prolonged 
vigor. As a Californian, one would not dare sug- 
gest that it is the climate. 

Honesty, detachment, legal training, and wis- 
dom are supposed given quantities in the judge. 
Without energy all these lose their value. The 
fatigue-dulled judge, hesitating to rule on evi- 
dence, admits some for future ruling. The op- 
ponent then must have his admitted for similar 
future ruling. Confusion ensues and records 
mount. Fatigue often prevents ruling at all. 
Every lawyer knows of this waste, but he is in 
no position to complain. If he were so minded, 
there is now no one in the federal system to whom 
to make complaint. 

Recently many of the district judges have 
abandoned the federal custom of writing opin- 
ions. This is most to be deplored. It is true 
that many of the older federal opinions were 
labored, with an unnecessary historical review 
of the authorities. But it is not of the opinion 
as a contribution to the development of the law 
with which I am concerned. 

It is with the writing of an opinion as a part 
of the mental discipline of the judge in consider- 
ing the submitted case. I am sure the judges 
here have shared by experience, in believing that 
a case had been solved, and, finding, on attempt- 
ing to compose an opinion, that the decision 
finally goes to the other litigant. 

It is as true today as it was when Chief Jus- 
tice Beatty said it to me as a lad, a judge is not 
ready to decide a case until he can write a well- 
rounded opinion on its facts and law. 

The greater the pressure of arrearages on a 
judge, the greater the need of an opinion, as in- 
surance against haste, and the dullness or con- 
fusion of a harassed and exhausted mind. 


The Responsibility for the Present Denial of 
Justice Lies in the Administrative Inertia 
of the Overwhelmed Judges 


The years of advocacy of judicial reform has 
brought me an intimate contact with many judges. 
With hardly an exception they are enormously 
industrious and conscientious in the solution of 
the instant case. 

Nevertheless, overstrained preoccupation in 
cases is almost certain to destroy the executive 
faculty. The green judge enters a court already 
piled with arrearages. He plunges into a trial 
docket of aging cases. His neck is in the yoke, 
and often he never lifts his head above the dust 


of the road to survey the load he drags behind 
him. 





JOURNAL OF THE 


With his association with other judges he often 
acquires their institutional attitudes. He is likely 


.to absorb the medieval concept that he must 


never reveal to the public any defect in the 
administration of justice. 

When the stench of decaying evidence be- 
comes too strong and the cry of time-defeated 
litigants too loud, he must minimize, instead of 
frankly stating the evil and seeking a cure by 
public appeal to the legislature. 

Thus the need of the litigant is wrongly sacri- 
ficed for what is conceived to be the prestige of 
his court. 


The judicial silk becomes a gown to hide a 
deformity, instead of an emblem of the perfection 
of justice we judges must strive to attain. 


What little administration of the federal judi- 
cial enterprise now exists has been imposed on 
the ten senior circuit judges. In their own courts 
their personal judicial accomplishment is startling. 
Several have written nearly 100 opinions in a 
year against an average of 20 each for the Su- 
preme Court justices. And the average of all 
those ten senior judges is very high and very 
much above the average of the Supreme Court 
in number. Theirs are the supreme courts of the 
United States in 98 per cent of all federal litiga- 
tion. Certiorari takes but two per cent to the 
Supreme Court in Washington, and this not be- 
cause of the importance of the litigation to the 
parties, but because of some public interest. 


However, the word “senior” guarantees that 
they have been longest steeped in judicial as dis- 
tinguished from executive preoccupation. Though 
they are managers of an enterprise requiring con- 
stant inspection and ordering, they meet but once 
a year. Their reports are illuminating of this 
tendency to minimize the long-accumulated evils 
of the system over which they have been forced 
to preside. 

Take, for instance, the concept that the judge 
should rule the courts and his officers, the attor- 
neys, to press litigation to prompt justice for 
the human being seeking it. This concept has 
recently been stated by the Attorney-General in 
his letter to the President as follows: 


The litigant conceives the judge as one 
promoting justice through the mechanism of 
the courts. He assumes that the directing 
power of the judge is exercised over its 
officers from the time a case is filed with the 
clerk of the court. He is entitled to assume 
that the judge is pressing forward litigation 
in the full recognition of the principle that 
“justice delayed is justice denied.” It is a 


mockery of justice to say to a person, when 
he files a suit, that he may receive a deci- 
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sion years later. Under a properly ordered 

system rights should be determined prompt- 

ly. The course of litigation should be meas- 
ured in months and not in years. 

Instead of conceiving of the judge’s duty to 
press cases to adjudication in months instead of 
years, we find a rule in nearly all federal courts 
for dismissal of causes for non-prosecution, say- 
ing to laggard lawyers, you may delay for a 
year and 29 days in taking any action on behalf 
of your clients before the judge will regard it 
as matter for his consideration. Do you wonder 
that the American businessman and laborer alike 
harbor the deepest resentment toward a tribunal 
of justice, seated in a civilization with the pace 
of American industrial and social life, which has 
such a primitive notion of the value of time? 

Nowhere in the government’s records appear 
any appreciation of the public demand for an ex- 
pedition of justice comparable to our industrial 
concepts of efficiency. Nowhere in any govern- 
mental department have I been able to find even 
such a partial analysis of the arrearages of fed- 
eral litigation as you have just heard. 

Yet you may be certain that the manager of 
a second-class logging and lumbering outfit or 
a small steamship company would be fired from 
his job if, as administrator, he had not mastered 
vastly more complex figures of his production and 
distribution accounts or his freight bookings or 
the cost of the operation of his steamships. 

In Great Britain a court is not “current” if 
cases fail to reach trial within two months after 
issue is-joined. Because of arrearages computed 
on this two months’ basis, the King, some three 
years ago, appointed a Royal Commission to seek 
a remedy, of which I shall have more to say 
later on. 

Yet it has been said with authority that a court 
is in a “gratifying” condition if a case reaching 
issue in one term is tried in the next. 

On analysis, it is apparent that, in a court 
which has two terms a year, a case can satisfy 
this criterion of currency, which is ready for 
trial at the opening of its January term, and 
is in fact tried eleven months later in December 
at the close of its July term. In a three-term 
court the criterion may be satisfied by a delay 
of trial of seven months after readiness. 

In complacent acceptance of this outgrown 
standard, the statement was made and widely 
accepted that the majority of federal trial courts 
satisfied the criterion. Those finding this a 
“gratifying” situation failed to extend their analy- 
sis to the point of examining the number of 
cases in the so-called current courts and those 
which did not satisfy this archaic concept of 
justice. 
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The so-called current courts were chiefly in 
the agricultural areas, where the volume of liti- 
gation had not increased. 

Nowhere was the congress or the public in- 
formed that 78 percent of federal litigation did 
not satisfy even a minimum of six months be- 
tween issue and trial. Yet we find even the Judi- 
cial Conference saying, in 1934: 

It is apparent that any general criticism 
of the work of the district courts, with re- 
spect to delays in reaching cases for trial, 
is wholly unjustified. 

So far as the citizen seeking justice is con- 
cerned, the delays between cases ready and their 
trial are but a minor part of this story. A very 
large part of the bar is engaged in swapping the 
court’s time in the intermediate processes before 
arriving at issue. That is, between the filing and 
argument of demurrers to the complaint and the 
answer and the filing of answers. Knowing the 
court is overwhelmed with submitted cases they 
feel certain that they will procure the judge’s 
confirmation of their stipulations extending time. 

It is no unusual thing for one lawyer to say 
to another, “Why I gave you six months in the 
case of Smith v. Jones and now I need that much 
time in this case of Brown v. Johnson.” 

Where one gives time to an opponent in one 
case, he accumulates a credit of time in another 
case. True, they are violating their duties as 
officers of the court, sworn to do justice, which 
in its essence must be prompt. It is rationalized 
by saying. “There is no hurry, the judge is so 
busy he won’t care, so why should I turn this over 
to another less-occupied rival at the bar?” And 
thus is justice delayed before the case is at issue. 

Let us turn to the interval in months from the 
day when trial is begun to the final disposition of 
the case. We may take as the example the dis- 
trict court in our circuit, that is regarded as bet- 
ter than current, because cases in which the attor- 
neys reported then ready for trial were reached 
within 2 months thereafter. Out of the 94 cases 
tried, of which the records were returned for the 
conference, only 48 were disposed of in less than 
a month. These were probably largely jury cases, 
in which nothing was submitted to the judge, the 
final disposition of the case strung along for many 
months. The average time was seven months but 
in seven of the cases the litigant had to wait from 
1 to 3 years before the judge decided the case, 
after submission. 

With difficult cases, overwhelmed judges often 
postpone their decision for those requiring less 
labor. The choice so forced on the judge in a 
crowded court is a proper one, but his delays, 
though compelled by inadequacy of the system, 
are certainly not justice to litigants. 
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Take our own circuit court of appeals. Of the 
cases disposed of in 1935-36, 10 per cent were 5 
years between filing below and docketing with us. 
Next come a group of over 4 years. In the next 
group, 3 years. In the next group 2 years and 4 
months, and in the remaining groups, 20, 17, 13, 
8 and 6 months. 

The average periods for all of the 270 cases 
was 2 years and 4 months’ pendency prior to 
appeal. It is apparent that the litigants who 
received federal justice in the groups of 13, 8 
and 6 months were lucky exceptions to the evils 
of the system. What was done for the latter, 
with proper staffing, could be done for the re- 
maining 70 per cent, which average over 5 years. 

All members of our court asked the Conference 
in the fall of 1936 for two additional judges. The 
Conference, which had done nothing in 1934 to 
aid us with congress for the fifth judge, seemed 
impressed with our statement for the sixth and 
seventh and finally acted. And how? It ap- 
pointed a committee to report, a year later, on 
the advisability of consolidating the circuit with 
others. 

Two days’ study of the origin of appeals from 
the different states would have shown that the 
two judges would have to be appointed in any 
event, but the managers would let litigants suffer, 
first, until October, a year away; then possibly 
a recommendation to the congress; then again 
delay until the following session of the congress 
in 1938—that is, if we have no World War sab- 
otaging all remedial civil legislation. 

We disregarded the Conference, went directly 
to the congress, made no camouflage of the true 
facts, and the congress has given our litigants 
the two judges. 

Please note, it is not the able men who com- 
pose the Conference who should bear the blame. 
The mistake is in expecting any body of men, 
highly specialized in contemplative work, whose 
whole energy is completely absorbed in a strug- 
gle to keep pace with their calendars, to manage, 
in a week’s session in Washington, the huge busi- 
ness of an annual filing of 78,000 cases in courts 
scattered through the 48 states and the terri- 
tories. Buried as they are compelled to be in 
appellate litigation, they are remote from the 
anguish of outraged litigants. It is the system 
which is to blame and which must be remedied. 


The Remedy—A Separate Organization of the 
Federal Judiciary, with an Administrative 
Force Under the Control of the Supreme 
Court and Having Direct Contact with the 
Congress for the Statement of Its Constantly 
Expanding Needs and Fiscal Requirements 


In many years of contact with federal admin- 
istrators in Washington, Attorney-General Cum- 
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mings stands out for his services to federal liti- 
gants. After 20 years’ futile pleading with the 
congress by the bar associations, it was he who 
obtained the passage of the bill allowing the rule- 
making power of the Supreme Court. 

The next year will see a complete moderniza- 
tion in federal procedure, with the elimination of 
the traps and procedural abominations which 
today make our courts the laughing stock of the 
profession in Great Britain and the Scandinavian 
countries. 

The Attorney-General’s demand that cases 
should be disposed of in months instead of years 
well may mark a new epoch for federal litigants 
and by federal example lead to modern standards 
of efficiency in many state courts. 

But it is of a different quality I wish to speak. 
Cummings is the first federal administrator I 
have met who is willing to give up a powerful 
function, delegated to him by the congress. To- 
day, in all fiscal matters, the judges are under 
the Department of Justice. Cummings is not 
only ready to see this transferred to the judges, 
organized as a separate body, but his proposal 
for a separate administrator for them, a proctor, 
was the opening move for that change. 

Despite all the glowing tributes paid to the 
organization of the Department of Justice in the 
early seventies, it was really conceived in what 
we would now term “judicial iniquity.” It was 
to unify all the processes of justice in the south- 
ern states during the reconstruction period. The 
judges and the United States marshals there had 
a political purpose. It was a domination of the 
conquered states through the judicial arm of the 
successful government. The effect of this has 
passed into history, but it now accounts, in part, 
for the so-called Solid South, which illogically 
persists in political life today. 


Now, I find no ground for the complaint often 
whispered at the federal bar that the district 
judges are too close to the Department of Justice 
and that the district attorneys spend too much 
time in the judges’ chambers. Nevertheless, the 
courts, like Caesar’s wife, should be above this 
widespread whispering. It was certain to arise 
from placing the fiscal administration of the 
court’s business under the attorney for its prin- 
cipal litigant, the United States, who opposes the 
lawyers of the federal bar in private employment 
in over 64 per cent of federal litigation. 


Take the matter of the budget. The require- 


ments of the courts for more judges, with prop- 
erly salaried law clerks, who in New York are 
rightly termed “legal” consultants, and for their 
libraries and their chambers are lost in the unit 
consideration of these judicial needs, along with 
the executive need for assistant attorneys-general, 
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lawyers, and clerical force all for the United 
States as litigant and as executive arm of justice. 

What would be said if we obtained clerks, 
libraries, and so on from some other litigant, say, 
the Steel Corporation? True, the attorney-gen- 
eral is a public officer, but he is a litigating of- 
ficer. Whether the analogy is or is not a proper 
one, it is constantly made at the federal bar. 

The present cost of the courts, after deducting 
fees, is but 6% million dollars. This is buried 
in a total of 40 million dollars for the Depart- 
ment of Justice. The other 3314 millions are 
for the executive and litigating functions of the 
attorney-general. 

His oath of office is as an executive. The de- 
mands of the judiciary, coordinate with him in 
constitutional authority, necessarily embarrasses 
the budgetary duties of his executive oath. 

We judges cannot be held responsible for the 
conditions of the courts if we are not organized 
with power to administer them. It is a truism 
that there can be no true responsibility without 
effective power, and never truer than with the 
federal judiciary. Consider the benefits to the 
California State Bar of its present autonomous 
organization. 

Our vast establishment should be separately 
organized under our control. How absurd all 
the orators’ glowing speeches of the dignity and 
sanctity of our constitutionally coordinate func- 
tions, alongside the squabbles in a budget com- 
mittee as to whether the government, as litigant, 
should have the fifty deputies necessary for en- 
forcing -the new federal legislation, or two new 
judges, say, for the Southern District of Cali- 
fornia, where litigants had to wait two years for 
trial after joining issue. 

It also must be obvious that the Attorney-Gen- 
eral, litigating a number of cases in a court pre- 
sided over by a dull or sick or aged and feeble 
judge, who cannot perform his duties, is not in 
a position, either with grace or delicacy, to sug- 
gest his retirement. But unless we are to permit 
the continuance of the wrong done to litigants by 
the presence of such judges, and there are such, 
somewhere the administration must find a method 
of protecting the suitor. No such thing would 
be permitted in any industrial or business con- 
cern. Ill and mentally failing presidents and 
general managers are eased into the chairman- 
ships of the boards of directors, or positions 
of dignity but lesser strain, where they are, in 
effect, pensioned. 

No one desires to injure the feelings of a man 
who has given years of service on the bench, but 
pride of position and aging arrogance of power 
should not be permitted to obstruct the justice 
to which each litigant is entitled. 

Nor can you hold us responsible, until our 
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courts are properly staffed to render American 
justice with an efficiency comparable to our eco- 
nomic achievements. In my opinion, at least fifty 
federal judgeships should be created at once in 
our district courts, with corresponding increases 
in the Courts of Appeals. 

Judicial service should be made fluid, so that 
courts with long trials should have visiting judges 
for cur.ent cases. Personally, I prefer a force 
of judges-at-large. Our experience here with the 
visits of Rudkin and Dietrich, when district 
judges in Washington and Idaho, and, more re- 
cently, with Judge Lindley of Ohio, found the 
bar completely satisfied with their services. The 
common life of Americans seemed to them no 
different in California than in Illinois, Idaho, and 
Washington. 

However, the same result can be obtained if 
in each circuit there are always some resident 
judges in excess of the needs of their districts. 
Under the present law they can be sent into other 
courts where temporary congestion exists. 


A Declared Objective—Cases to Reach Deci- 
sion in Six Months in the Trial Court 
and Likewise on Appeal 


Can you imagine a great industry like General 
Motors or the Steel Corporation, or even a minor 
department store, with a general manager who 
functioned only for a week of the year and with 
no plan for production or sales for the current 
or ensuing season? 

Well, that is the archaic condition of our fed- 
eral courts in this th'rty-seventh year of the 
twentieth century. 

The first business of your autonomous judi- 
ciary should be to give its litigants a declared 
objective. For a beginning it should be a declara- 
tion to them that their cases will be disposed of 
in not over six months in the district courts and 
not longer on appeal. 

There should be for every federal litigant an 
ever-ready, energetic federal judge, free from 
fatigue, who will take charge of his case as soon 
as it is docketed in his court. Thereafter he 
should press some of the officers of his court, 
the attorneys, out of their laggard, time-consum- 
ing habits, and aid the industrious, and force 
causes to issue at the earliest possible date, try 
the cases at once, not the next term or 18 months 
later, and decide them as promptly as full and 
energetic deliberation can effect. 

And when we have accomplished this, you will 
still have but one federal judge for each 600,000 
people. 


The Duties of the Administrator and His Staff 


I have mentioned the British Royal Commis- 
sion appointed by King George. It was ordered 
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to consider procuring greater “despatch” in the 
business of the King’s Bench Division of the 
High Court of Justice. As in the earlier reforms, 
this Royal Commission was created in response 
to the pressure of British business men and other 
civil litigants, rather than of the bench and bar. 

After two years’ investigation, the Commission 
made a lengthy review of the arrearages of that 
trial court. 

Its first recommendation was for the creation 
of a business manager, under the direction and 
control of the Lord Chief Justice, to take charge 
of the calendars of the King’s Bench Division. 
“A well paid wholetime officer, whose duty it 
would be to secure the economical and efficient 
use of judge power.” 

Judge Manton of the Second Circuit had pre- 
ceded the British in making a similar proposal to 
the Judicial Conference, but nothing came of it. 

When the President and the Attorney-General 
asked congress to create such an officer, the proc- 
tor, the need and merits of the legislation was 
buried in the contest over the Supreme Court. 
Extremists claimed the President desired a dic- 
tator’s control of the designation of some prop- 
erly-minded judge to try a particular constitu- 
tional question. The imputed scheme would re- 
quire the connivance of the whole court in the 
appointment of the proctor, and the domination 
of the Chief Justice in the selection of the judge. 
The attack rested on a strained interpretation of 
the word “service” in the bill, in which again 
the Supreme Court would have to connive. 

This fantastic mirage vanished when the ad- 
ministration had the bill amended to make even 
clearer that, when the assigned judge faced the 
arrearages he was sent to relieve, he became 
simply a regular member of the court and could 
pick no particular case for a fixed decision. 

The judicial administrator should have a staff 
adequate for constant inspection of the work of 
the different districts. The investigation should 
be as much outside as inside the judge’s cham- 
bers and the clerk’s office. In part, it should be 
in the bar associations for information as to the 
local administration of justice. 


More important still for the protection of the 
litigant, the investigation should be among indus- 
trial, business, labor, and civic organizations. They 
should be made keenly aware that there is a new 
order in the federal courts; that there is always 
available and free a federal judge to do justice; 
that he will insist that the litigants’ attorneys, as 
his officers, shall speed their cases to issue and 
try them promptly. 

Public pressure from such organizations, the 
court’s publicity in its constant inspection of its 
calendar of cases not at issue, and the discipline 
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of those of its officers who are laggard, are essen- 
tial to overcome a conservative profession’s re- 
sistance to change. 

Behind these organizations is the Congress, to 
which there should be an annual report accom- 
panying its judiciary’s claim on the budget. With 
such a declared objective, as a limit of six months 
each in trial and appellate courts, in that forum 
the federal litigant would find his final protection 
from the evils under which he now suffers. 


The Cost 


Let me refer again to these glowing orations 
in the Congress, concerning the glory and sanctity 
of the federal courts, of their coordinate power 
with the legislature and executive, and how splen- 
didly they have stood as a bulwark in the pres- 
ervation of human liberty and of our democracy. 

Did any of you realize how insignificant the 
cost of their maintenance until the President’s 
statement in his message of last February? Did 
you realize that this coordinate branch of the 
government, paramount in its sacred area, cost 
but three-tenths of one per cent of the federal 
income—that is, but six and one-half million dol- 
largs against upwards of two and one-fourth bil- 
lions? 

The craving for justice is one of the strongest 
instincts in the human being. I say instinct 
because, without any process of volition at all, 
it burns with fierce resentment, the instant in- 
justice is recognized. As said, consciousness of 
its continued denial stirs deep and dangerous 
passions. 

We spend a billion dollars on two of our ex- 
ecutive establishments—the army and the navy. 
They have done no fighting in nearly two decades, 
but we keep them in a high state of efficiency 
against the menace of future wars. Yet, view- 
ing the deep-seated disturbance in our industrial 
and social life today, can anyone deny there is 
a menace to our democracy, at least comparable 
to the danger from some unknown future national 
enemy? 

Now we desire to make no invidious comparison 
of the driving industry of our judges, with the 
admirals, generals, colonels, commanders, and 
lieutenants, upon whose organization we spend a 
billion dollars a year, though they are not fight- 
ing, but simply because they are ready to fight. 
Let us consider not the menace of future wars 
but this menace, in our so-called peacetime, of 
mistrust and aversion toward the courts and its 
immediate danger to our democracy., 

Should anyone be shocked by or receive with 
horror the fact that the federal courts are staffed 
to a point where, occasionally, a federal judge is 
free from immediate trials and devoting his time 
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to the same study of his profession that is ex- 
pected of officers of the army and navy. 

The added judges to make federal justice what 
it should be is but two-tenths of one per cent 
of the billion dollars for our military establish- 
ments. While I would not take the required 
$2,000,000 to restaff the courts from any $40,000,- 
000 battleship or from the guns for the defense 
of our coasts, it is submitted that no self-respect- 
ing legislator can find any reason for opposition 
to these reforms on the ground of cost. 


125 


I will conclude by repeating what was said 
elsewere. It is that we Americans, with our 
power of elimination of time in the air, on trains, 
in elevators, and along assembly lines, vastly ex- 
ceeding anything accomplished by our British 
brethren, can take a longer step than they in the 
pace of our litigation; and that we can find a 
way in which the weak are no longer compelled 
to surrender to their stronger opponents while a 
sluggard justice slumbers in our federal courts. 


Theory and Practice of Pre-Trial Procedure* 


By Epson R. SUNDERLANDt 


More than a hundred years ago Henry J. Ste- 
phen, serjeant at law, published his celebrated 
treatise on the Principles of Pleading in Civil 
Actions. The book opened with the following 
statement: 

“In the course of administering justice be- 
tween litigating parties, there are two successive 
objects,—to ascertain the subject for decision, 
and to decide. It is evident that, towards the 
attainment of the first of these results, there is, 
in a general point of view, only one satisfactory 
mode of proceeding; and that this consists in 
making each of the parties state his own case, 
and collecting, from the opposition of their state- 
ments, the points of the legal controversy.” 


Traditional Theory of Defining Issues of Fact 


This was an accurate statement of the con- 
trolling principle which had characterized civil 
procedure in England, and indeed throughout 
western continental Europe, since the Norman 
conquest. It was the principle of party-presenta- 
tion. The parties themselves framed their own 
controversies, and laid them before the court 
for decision. The judges were in no way con- 
cerned with what the parties brought forward. 
A plaintiff's case might have no substantial basis 
whatever. A defense might be purely fictitious. 
Whatever the parties asserted or denied was 
taken at its face value as a basis for the trial. 
The judges never sought to protect themselves 
or the parties from the useless trial of issues 
based upon allegations or denials which had no 
colorable existence in fact. It was their business 
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to try the cases as the parties presented them, 
and if a case lacked substance the trial would 
disclose it. 

There was a certain economic extravagance in 
this theory. A trial is an elaborate and expen- 
sive proceeding. It is designed to bring out and 
sift and weigh substantial and conflicting evi- 
dence. Its machinery is designed for heavy duty. 
The burden of proof must be maintained, the 
witnesses and the documents must be marshaled 
in due order, the case in chief must be supported 
and sustained by proper rebuttal, examination 
must be tested by cross examination, objections 
must be made at once or they are waived for- 
ever. Every ounce of strength possessed by each 
of the parties must be available for instant use, 
for no preliminary skirmishes within the field of 
maneuvers marked out by the pleadings have 
disclosed the resources of the contestants. Pru- 
dence requires that each shall be prepared for 
a major engagement no matter how probable it 
may appear that his opponent has nothing with 
which to support an attack or to maintain a 
defense. 

This wasteful method of litigation was per- 
haps the more remarkable because criminal pro- 
cedure provided a very effective means for 
promptly eliminating apparent controversies 
which had no merit. It was not enough that 
someone charged another with crime. There 
must first be a preliminary finding that there 
was reasonable ground upon which to bring the 
defendant to trial. Unless the examining magis- 
trate or the grand jury were convinced that 
there was evidence upon which substantial is- 
sues could be framed, the case never came on 
for trial at all. 

Pre-trial civil procedure under the English 
common law system consisted only of pleading. 
Whatever the rules of pleading could accomplish 
in the way of defining and restricting issues, con- 
tributed to the efficiency of the trial. What could 
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not be done by the rules of pleading could not 
be done at all. 

The great weakness of pleading as a means 
for developing and presenting issues of fact for 
trial lay in its total lack of any means for test- 
ing the factual basis for the pleader’s al ezations 
and denials. They might rest upon the soundest 
evidence, or they might rest upon nothing at 
all. The parties could assert or deny whatever 
they chose. But whether the pleadings repre- 
sented fact or fancy was something with which 
the rules of pleading had nothing to do. That 
was a matter to be dealt with at the tr-al, not 
at a preliminary stage. 

This total incapacity of the system of pleading 
to differentiate between issues which were gen- 
uine and those which were sham finds striking 
confirmation in Stephen’s famous rules set forth 
in the classic treatise already referred to. The 
principles of pleading are there reduced to about 
fifty rules. They deal with the methods em- 
ployed for producing issues, for insuring their 
materiality and singleness, for securing certainty, 
for avoiding obscurity and confusion, and for 
preventing prolixity and delay. They are devel- 
oped and discussed in some three hundred and 
fifty pages of text. The last rule alone deals 
with the truth of pleadings, and to it the author 
devotes one page. The rule reads as follows: 
“All pleadings ought to be true.” But it is a 
rule without a sanction. It expresses only a pious 
admonition, for the author says of it: 

“While this rule is recognized, it is at the same 
time to be observed, that in general there is no 
way of enforcing it, as a rule of pleading, because 
in general there is no way of proving the false- 
hood of an allegation till issue has been taken, 
and trial had, upon it.” 

Truth in pleading means, of course, the exist- 
ence of a reasonable basis in fact. Every issue 
involves contradictory assertions which cannot 
both be true. But if the pleader alleges nothing 
which he cannot substantially support by evi- 
dence, and denies only that which he has sub- 
stantial ground for controverting, the issues will 
be true issues. 

False issues may not be due to bad faith. 
They may result from ignorance or bad judg- 
ment, or merely from the desire to profit from 
the turns of fortune which have always been 
inherent in litigation under our traditional sys- 
tem of procedure. But whatever their cause, the 
burden which such issues place on the part’es, 
the witnesses, the court and the public is a seri- 
ous one. 

There was little difference in this regard be- 
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tween cases at common law and cases in equity. 
In each type the development of the issues was 
in the hands of the parties, and in neither did 
the system pleading provide any means for a 
preliminary test of truth by which fictitious is- 
sues could be summarily eliminated. 

A limited control over the framing of issues 
was traditionally exercised by chancery judges 
in cases where they wished to obtain an advisory 
verdict from a jury. These issues were directed 
at the hearing after sufficient proofs had been 
adduced to disclose the advisability of obtain- 
ing the opinion of a jury upon the matter in con- 
troversy.* So far as the issue to be tried was 
concerned, the proceeding was strictly a pre-trial 
determination of its existence and substantial 
importance. But the decision of the jury was 
not binding on the court, and it was perhaps for 
that reason that this practice was never looked 
upon as a convincing precedent for the pre-tr’al 
examination and framing of issues in ordinary 
cases. 

The oath as an incentive to truthful pleading 
was never employed by the common law courts, 
nor even by the courts of chancery, although 
provisional remedies were often granted only on 
sworn bills of complaint. Modern experience in 
England seems to have confirmed this lack of 
belief in the effectiveness of the oath, for it is 
not employed. In this country the great reform 
of the New York code involved a resort to veri- 
fied pleadings. David Dudley Field expressed 
extraordinary confidence in their efficacy, saying 
of the simplified pleadings of the Code: “Of 
course, all the undisputed facts are admitted on 
both sides, if each party is required, as he 
should be, to verify his pleadings by his oath.’ 
But the matter is really not so simple as that, 
and there has been no general requirement of 
an oath even among those states which adopted 
the code. The oath where used has tended to 
become a mere formality and in some states it 
has so completely lost all meaning that sworn 
general denials of each and every allegation in 
the complaint are regularly employed with the 
sanction of the courts. No such oath could be 
seriously made unless the plaintiff's case was a 
complete fabrication—a situation not easy to 
imagine. 

Since the fundamental problem is to ascer- 
tain before trial what needs to be tried, and for 
that purpose to determine whether or not there 
is a prima facie foundation for the various asser- 
tions and denials of the pleadings, there is no 
direct solution except to make a preliminary ex- 
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amination of the evidence which the parties have 
at their disposal. If this can be done conve- 
niently and inexpensively it will supply a basis 
for the elimination of issues which are so insub- 
stantial as to deserve no consideration at the 
trial, and may even bring about an immediate 
and final disposition of the whole case. 


Proceedings for discovery before trial offer 
possibilities of this kind. If parties and witnesses 
are subject to liberal discovery examinations as 
soon as the issues are presented by the pleadings, 
any party to the record has it within his power 
to test for himself the substantial basis for the 
positions asserted by his adversaries. Informa- 
tion so obtained will indicate the real points of 
controversy, in spite of pleadings which confuse 
or mislead. 

But there is no reason why the court should 
not itself take a hand in the investigation, sup- 
plementing the pleadings and the discovery 
which the parties have obtained, by direct inter- 
rogation of counsel or parties in the presence of 
each other, with a view to eliminating issues 
through admissions or through the withdrawal 
of allegations or denials, or by obtaining the con- 
sent of the parties to the limitation or simplifica- 
tion of proof. 

What an efficient trial judge frequently does 
on his own initiative during the opening stages 
of the trial, by interrogating counsel, may be 
done with better effect at a preliminary judicial 
hearing before trial, and all matters not really 
in dispute may thus be withdrawn by express 
admissions or by court order after an exposure 
of the want of any evidence sufficient to sustain 
or refute the claims made in the pleadings. 

Every issue which can in this way be with- 
drawn from the trial agenda will result in a net 
gain for all parties concerned. It will save time 
for the court and jury, save expense for the 
parties to the action, save trouble for the wit- 
nesses, diminish the risk of error by simplifying 
the proceedings, and reduce the labor and cost 
of an appeal by curtailing the size of the record. 
If the admissions go far enough, or the evidence 
is clear enough, no trial at all may be necessary. 

It is quite obvious that the traditional prin- 
ciple of party-presentation of issues must undergo 
some slight modification if the court is to make 
an effective pre-trial test of the actual existence 
of alleged points of controversy between the 
parties. And in view of the almost superstitious 
veneration with which the legal profession looks 
upon the familiar systems of pleading as an ade- 
quate mechanism for presenting issues, slow 
progress in developing a pre-trial technique would 
be expected. Such has been the case. 
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Development of Pretrial Procedure in England 


In England the first attempt to provide for 
a pre-trial defining of issues appears to have 
been made on a very limited scale in 1831. This 
occurred in an act to authorize and regulate inter- 
pleader in common law actions. The statute pro- 
vided that when a defendant was sued for money 
or property in which he had no interest and a 
third person also made claim to it, the court 
might order the third party claimant to appear 
and state the nature and particulars of his claim, 
and maintain or relinquish it, and the court 
should hear the allegations of the rival claimants 
and frame the issues between them and proceed 
to the trial of the same.® 


There was no reason why this authority given 
to the court to determine and frame the issues 
between the parties should not have been ex- 
tended to cases of all kinds.* It was a principle 
of universal validity. But the broad implications 
of the statute passed unnoticed at the time. 


No other attempt to provide a pre-trial hear- 
ing in the English Courts to ascertain and fix 
the issues was made for forty years, but in 1868 
Parliament revised the practice of the Court of 
Sessions of Scotland and introduced a require- 
ment that in every case, after the pleadings were 
in, there should be a hearing before the judge, 
at which the pleadings should be adjusted and 
the record be closed. At that time the judge was 
to require the parties to state whether they were 
ready to dispense with any proof, and, if not, 
they were to submit the issue or issues which 
they proposed to try. These were to be dis- 
cussed with the judge on a day to be fixed, and 
he was to determine whether proof should be 
allowed and, if so, how it should be taken.” 

This has continued to be the practice in Scot- 
land. The issues are definite statements of the 
precise questions which the jury is to answer, 
and when adjusted and approved by the judge 
they are signed and authenticated by him.* 


It is probable that this Scottish practice sug- 
gested the summons for directions which was in- 
troduced in the English practice in 1883. It was 
more extensive in its scope than the Scottish ad- 
justment of the issues, and in its original form 
was designed to supplement the rules of pleading 
by providing the parties and the court with addi- 
tional information regarding the true nature of 
the controversy. The rule authorized but did not 
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require any party, at any time, to take out a 
general summons for obtaining directions from 
the court as to all interlocutory proceedings in 
the action, including particulars of claim or de- 
fense, statement of a special case, discovery, 
mode and place of trial, and “any other matter 
or proceeding in the cause or matter previous 
to the trial.”® It was a short summons, which 
might be returnable in four days, and was heard 
by a judge or a master.° 

Ten years later, in 1893, the procedure was 
strengthened by making it obligatory upon the 
plaintiff in every action to take out a summons 
for directions after appearance but before plead- 
ing, and the judge or master was authorized to 
make any order that might be just, regarding all 
interlocutory proceedings, whether the parties re- 
quested it or not. The enumeration of matters 
to be dealt with on the hearing for directions 
was extended to include pleadings, which might 
or might not be ordered, admissions, examina- 
tion of witnesses, inspection of documents and 
inspection of real or personal property." 

In 1902 the provision restricting the scope of 
the summons for directions to interlocutory pro- 
ceedings was removed, and the court or judge 
was authorized to make any order that might 
be just with respect to all the proceedings to 
be taken in the action, whether such order was 
interlocutory or final. 

In 1932 in the so-called “new Procedure” 
cases,!? and in 1933 in all other cases,1* a rad- 


ical change was made in the sequence of the. 


summons for directions. Prior to the amend- 
ments of those years, directions were asked and 
given before the pleadings were filed. After those 
amendments, the hearing for directions followed 
rather than preceded the filing of the pleadings, 
and it was based thereon. 

It is obvious that if the hearing on the sum- 
mons for directions takes place after the nature 
of the controversy has been disclosed by the 
pleadings, and after each party and the judge 
has seen what positions the adversaries have as- 
serted on the record, the orders made are much 
more likely to be definite, detailed and adapted 
to the specific problems presented. Hearings 
prior to 1932 in fact tended to become a matter 
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of routine. Since they preceded the filing of 
pleadings, there was likely to be no barrister at 
that time employed in the case, and a solicitor’s 
clerk usually represented the plaintiff before the 
master. A dozen or more summonses per hour 
were ground through the mill, and it was inev- 
itable that the procedure became formal and 
rather barren. By means of this shift in the 
position of the hearing for directions, its effec- 
tiveness was immensely increased. 

At the same time an important change was 
made in judicial personnel. For fifty years sum- 
monses for directions had been returnable be- 
fore the masters. In 1932 all law cases except a 
few torts based on malice or fraud, false im- 
prisonment, seduction and breach of promise of 
marriage, were to be dealt with on a summons 
for directions heard by one of the judges, and 
the judge who heard the summons was expected, 
if possible, to ultimately try the case. This is 
the so-called “New Procedure.”** 

Each judge assigned to the “New Procedure” 
list, when hearing a summons for directions, is 
given all the powers conferred on the court or 
judge in dealing with directions in ordinary cases. 
These, as already pointed out, include orders re- 
garding pleadings, particulars, admissions, discov- 
ery, interrogatories, inspection of documents or 
of real or personal property, commissions, ex- 
amination of witnesses, place and mode of trial, 
and, by amendment made in 1933, “the mode by 
which the particular facts may be proved at the 
trial.”1°5 

In addition to these general powers regarding 
directions, the judge hearing the “New Proced- 
ure” list is authorized to make any of the fol- 
lowing orders:*¢ 


(1) Orders for-further and better particulars. 
These orders are made with great liberality,’’ 
with a view to forcing a disclosure of what will 
be brought up at the trial, so as to avoid expense 
and surprise. The judge usually directs each 
party to write forthwith to the other for any 
particulars he may require, such particulars to 
be given on the same, or the following day, or 
within two days.'® 

(2) Orders for discovery and inspection of 
documents and for admission of facts and docu- 
ments. 


(3) Orders that any particular fact or facts 





“Rules of the Supreme Court, Order 38A. 
“Order 30, rule 2. 

“Order 38A, rule 8 (2). 

“Odgers, Pleading and Practice, 11th ed. 172. 


“Annual Practice (1934) note to Order 38A, 
rule 8 (2); 175 L. T. 41 (1933). 
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may be proved by affidavit, or that the affidavit 
of any witness may be read at the trial under 
such conditions as the judge may think reason- 
able, or that any witness may be examined be- 
fore a commissioner instead of being required to 
appear in court, or that no more than a specified 
number of expert witnesses may be called. 


(4) Orders that any question involving ex- 
pert knowledge shall be referred to a special 
referee for inquiry and report, including the na- 
ture and extent of personal injuries. 


It is evident from this glance at the develop- 
ment of pre-trial procedure in England that for 
half a century there has been a continuous ex- 
pansion in its scope. And there has been corre- 
sponding increase in its use. One would assume 
from this that the principle upon which it rested 
had proved to be sound, and that the public had 
become convinced of its value as a device for 
facilitating litigation. 

Fortunately speculation upon this point is un- 
necessary. In 1934 a royal commission was ap- 
pointed in Great Britain to consider “The Des- 
patch of Business at Common Law,” under the 
chairmanship of Lord Peel and with a distin- 
guished membership from the bench and bar. 
It held 26 public sittings over a period of six 
months, heard 71 witnesses, including the lord 
chief justice and many judges of the high court 
and court of appeal, official referees, registrars, 
masters and other officers of the supreme court, 
judges of the county courts, and many barristers, 
solicitors and laymen. Its report, together with 
a large volume of the minutes of testimony taken, 
was published in 1936. Pre-trial procedure 
formed an important part of the subject matter 
of its investigation, and its conclusions regarding 
that practice may well be taken to represent the 
most enlightened public opinion. Those conclu- 
sions present an unqualified indorsement of the 
pre-trial hearing and a strong recommendation for 
widening its scope. 

The commission was of opinion that the great 
length of trials was the most serious cause of 
expense and delay, and that this could be most 
effectively reduced in two ways, restricting the 
issues to those seriously contested, and simplify- 
ing proof. 

“The rules of pleading,” say the commission, 
“are supposed to define the issues and to pre- 
vent surprise, but they have a very limited effect. 
Pleadings being delivered at an early stage of the 
action when the facts may be imperfectly known, 
the object of the pleader is to put his case with 
sufficient vagueness and with such suitable alter- 
natives that however the facts turn out his client 
will not be hampered. Consequently most plead- 
ings contain many allegations of fact which are 
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untrue or impossible to prove. At the trial a 
great part of these allegations is thrown over- 
board, but the opponent cannot risk being un- 
prepared to meet them... . 

“Much can be done to alleviate the defects 
above mentioned . . . by a summons for direc- 
tions of a wider character. The object of this 
summons would be a general stock-taking of the 
case with the object of arriving at the essentials 
of the dispute and arranging for proof of the 
necessary facts in the shortest and cheapest man- 
aoe 

“The master should intervene actively and 
should use his influence on the parties to be rea- 
sonable and accommodating. A note for the 
judge at the trial should be made of any respect 
in which the master thinks a party has been un- 
reasonable, so that the judge can, if he sees fit, 
penalize such action by way of costs... . 


“Tt would be the endeavor of the master in 
the first place to get the parties to admit all the 
facts not really disputed and to abandon any 
allegations they had no expectations of proving. 
He would record, if requested, any admissions 
asked for and refused. He would next consider 
any application to prove facts otherwise than by 
oral testimony in court and any request for the 
admission of documents. . . . The case should 
be gone into sufficiently to enable the master to 
form a fairly reliable judgment as to whether a 
particular order was essential or whether some 
simpler alternative would do. In all cases the 
master should make an order estimating the 
length of the trial... . 


“We have assumed that this summons would 
be taken before a master and not before a judge. 
There would, of course, be a considerable advan- 
tage if such a summons could be taken before 
the judge who would try the case. But we do 
not think this could be secured as a general 
ae 


“Tf the action of the master on the summons 
for directions is to be made effective, it will 
have to be supported by a closer examination 
of costs by the judge at the trial than is usual 
now. At present, it is rare for the judges to con- 
sider in any detail whether or not a party has 
caused unnecessary expense by not making or 
not asking for admissions or by unreasonable con- 
duct in other ways. It is said that little use has 
been made of -Order 32, rule 4, under which ad- 
missions of fact may be asked for and which 
provides penalties in costs if they are not made. 

. Without this sanction any efforts of the 
masters will be ineffective.’”** 





*Report of the Royal Commission to Consider 
the Despatch of Business at Common Law, pp. 
79-81. 








130 


Progress Toward Pre-Trial Procedure in the 
United States 

In the United States the movement for the 
reform of judicial procedure became active about 
the middle of last century, but it did not follow 
the English plan. There was a general belief that 
it was the technicalities of pleading, not its 
inherent weakness due to its provisional and ex 
parte character, which accounted for its ineffec- 
tiveness in laying a foundation for the trial. 
Hence the great reform inaugurated by the New 
York code was directed to a simplified pleading 
system, not to an interlocutory procedure to sup- 
plement the pleadings. In other states reform 
took the same course, whether they adopted the 
newly invented code or developed special systems 
of their own. 

In 1912 New Jersey adopted a rule very sim- 
ilar to the English rules authorizing a summons 
for directions.2° But it went back to the original 
English draft which made the use of the sum- 
mons optional with the parties. That feature had 
made the rule quite ineffective, and had been 
abandoned in England twenty years before it was 
taken up in New Jersey. The complete absence, 
in the New Jersey law reports, of any adjudica- 
tion regarding the operation of this rule for any 
purpose except striking out pleadings, would 
seem to indicate that the rule has been largely 
a dead letter. 

No other definite attempt to provide a pre- 
trial procedure, supplementary to the pleadings, 
for laying a proper foundation for the trial, 
seems to have been made in the United States 
prior to the remarkable effort of the circuit court 
of Wayne County, Michigan, sitting in Detroit, 
which began in 1929.?! 

In that year the law calendar was forty-five 
months in arrears. Finding on investigation that 
fifty per cent of the cases set for trial were 
eventually disposed of by settlement, the judges 
concluded that if a pre-trial examination of the 
cases could be had and an effort made to facil- 
itate settlement, a large number of them would 
never be called for trial at all and those which 
were called would be likely to have many issues 
eliminated. 

Events proved that they were right. Pre-trial 
dockets at law and in chancery were established 
for all cases at final issue. Appearance of coun- 
sel before the pre-trial judge was made compul- 
sory. Hearings were informal, and inquiry was 





°N. JT. Laws (1912), Practice Act, Rule 63, 


amended in 1926 as rule 94. 

*Pre-trial Procedure in the Wayne County Cir- 
cuit Court, Detroit, Michigan. 6th Annual Report 
Judicial Council of Michigan, 61-75 (1936). 
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mace as to what amendments of the pleadings, 
if any, were necessary to state the true issues, 
whether any matters formally in dispute could 
not be eliminated from the controversy by ad- 
missions, whether a settlement of the case might 
be effected, and if a trial was to be held how 
long it would probably take to try the case. 

This procedure in Detroit was developed by 
the trial court itself, without any legislation, and 
without any reference to the English plan. It 
is much simpler than that used in England and 
yet it enjoys the chief advantages now found in 
the English system, namely, that it is compul- 
sory, that it is employed after the pleadings are 
closed, and that the hearing is held before one 
of the judges. 

A large number of cases are finally disposed of 
on the pre-trial hearing. These constitute about 
twelve per cent of all cases noticed for trial. 
The effect of the pre-trial hearing in limiting the 
scope of those cases which are tried cannot be 
ascertained statistically, but it is doubtless sub- 
stantial. Law cases waited forty-five months for 
trial before the practice was adopted; they are 
now reached in twelve to fifteen months,?? with 
no increase in the number of judges. 

The Detroit system of pre-trial procedure wa: 
adopted in 1935 by the superior court of Suf- 
folk County, sitting in Boston, Massachusetts, 
and has apparently been very successful.?* 

In the proposed new rules of civil procedure 
for the federal courts, pre-trial hearings are pro- 
vided which are not obligatory on the parties, 
nor optional with them, but which may be or- 
dered in special cases or by general rule in the 
discretion of the district judge. They will relate 
to the simplification of the issues, amendments 
admissions of fact or of documents, limitations of 
the number of expert witnesses, references, and 
any other matters which may aid in the disposi- 
tion in the action.*4 

Doubless the effectiveness of any pre-trial sys- 
tem in eliminating unsubstantial and fictitious 
issues would be greatly enhanced if the court 
had the power and were willing to penalize par- 
ties by the imposition of costs when they un- 
reasonably refuse to admit facts or abandon is- 
sues which ought not to be contested. As pointed 
out by Lord Peel in his report for the royal com- 
mission, the English courts have this power but 
they are loath to exercise it. In this country 





“6th Annual Report Judicial Council of Mich- 
igan, 56 (1936). 


“3rd Annual Report Judicial Council of New 
York, 227 (1937). 


*Report of the Advisory Committee, April, 1937, 
Rule 16. 
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such power has not commonly been conferred, 
but there would certainly be small risk of abuse 
if it were granted to our courts as an aid in 
the administration of the pre-trial settlement of 
issues. 

The value of pre-trial procedure is by no 
means limited to metropolitan courts with 
crowded calendars. It is proportionally as val- 
uable in a small court as in a large one, for it 
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operates upon each separate case to eliminate 
all those matters which ought not to be permit- 
ted to take up time and cause expense at the 
trial. It substitutes on open, business-like and 
efficient presentation of real issues for the tra- 
ditional strategy of concealment and disguise. 
Its general adoption and use might do much to 
restore the confidence of the public in litigation 
as a desirable method of settling disputes. 


Bar Association Activities 


Under this head the Section of Bar Organization Activities 
of the American Bar Association will regularly present new items 
of a practical bearing on the every day work of state and local bar 


associations. 


The secretaries of all state bar associations con- 
stitute the committee on news reporting. 


Items should be sub- 


mitted to one of the following bar executives: J. L. W. Henney 

(Ohio), Gilson G. Glasier (Wis.), and F. B. H. Spellman (Okla.). 

The cooperation of all bar officers, editors and committee mem- 
bers in furnishing items of interest is earnestly solicited. 


To Serve Clients of Small Means 


It is doubtless true that there are many lay- 
men needing legal services and a number of law- 
yers who would render these services for rela- 
tively small fees if means were afforded for 
bringing supply and demand together. There 
appears to be general acceptance of this view. 
It is also obvious that this extension of legal 
services cannot be accomplished without a bus’- 
nesslike organization, and sponsorship, with con- 
trols, by a regular established bar association. 


In Chicago Mr. Donald T. Winder has brought 
about a conference of representatives of a num- 
ber of bar organizations. (Chicago has at least 
eight recognized bar associations.) The inten- 
tion is to bridge the gap between legal aid, 
virtually without cost to clients, and the ordi- 
nary law office. It is suggested that the new 
agency would have a full-time manager, and 
voluntary associates who would serve three hours 
in every fortnight and receive $5.00 for each such 
period. Also, that a usual charge to clients be 
$2.00, and more involved matters be referred 
to lawyers in their offices. 


Mr. Winder believes that if every person able 
to pay a small fee for legal advice were served 
by lawyers there would be no idle consultants. 
At present such a person makes his own guess 
as to the law “or asks a friend in the real estate 
or insurance business or his foreman or his union 
or lodge officials.” He believes also that the 
thing will be under way in less than two years 
and that there wll be at least one hundred 
clients daily. Such a result would be of benefit 


to all concerned, improve “public relations” and 
scotch much unauthorized practice. 


N. Y. Convention May Improve Court System 


A constitutional convention will be convened 
in New York next Apr‘l. Conditions now are 
far more propitious for improvements in judicial 
administration than ever before. The convention 
held in 1915 and presided over by Elihu Root 
went far in efforts to improve fundamentals of 
government, and, though the constitution was 
not approved by the voters, the effort was not 
unsuccessful; a number of constitutional reforms 
then discussed were later adopted in the form of 
amendments. There have been sixty-five amend- 
ments. Comment on the approaching conven- 
tion in the National Municipal Review (Oct., 
1937) is significant. This journal of the most 
valuable organization in the field of government 
points to the need for concentrating on “major 
issues.” The editor then sets out nine major 
issues, and the first is reorganization of the judi- 
cial system. The state is very fortunate in hav- 
ing a strong judicial council at this strategic 
time. 

Public Defender Plan Approved 

There are reasons for thinking that the latest 
report of the Conference of Senior Circuit Judges 
will receive more than usual attention because 
of the heightened interest in and out of Con- 
gress in the administration of the United States 
courts. For those who favor public defenders 
of indigent prisoners the report affords much en- 
couragement. It is best to quote the resolution 
of the Conference on this subject: 

“We approve in principle the appointment of a 
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public defender where the amount of criminal busi- 
ness of a district court justifies the appointment. 
In other districts the district judge before whom 
a criminal case is pending should appoint counsel 
for indigent defendants unless such assistance is 
declined by the defendant. In exceptional cases, 
involving a great amount of time and effort on 
the part of counsel so assigned, suitable provision 
should be made for compensation for such serv- 
ice, to be fixed by the court and to be a charge 
against the United States.” 

Mayer C. Goldman, Esq., who is leader in 
this movement, well says: 

“The present evil of the rich defendant getting 
too much defense and the poor defendant not get- 
ting enough must be abolished, if our concept of 
a fair trial to all accused persons is to be realized.” 


Personal Injury Racket Reduced in New York 


Chairman Morris B. Mitchell’s prize of $25 
for the best local bar association report “on the 
activity most beneficial to the bar and to the 
public” was awarded by the section on Bar Or- 
ganization Activities to the Association of the 
Bar of the City of New York. The activity 
which won the prize was directed against fraud 
in personal injury suits. The Association as- 
sisted in setting up an accident fraud bureau 
in the office of the district attorney. The city 
appropriated $75,000 and the Association un- 
dertook to man the unit with competent assist- 
ants. With cooperation also by the New York 
County Lawyers’ Association, forty-five lawyers 
contributed of their time from two to four 
months. At the time of reporting there had been 
83 convictions, among whom were 9 doctors, 9 
lawyers, 20 runners, and 43 claimants. In addi- 
tion to the 9 lawyers convicted, 10 resigned and 
74 are being investigated by the grievance com- 
mittee. 

Fraud had become rampant in the local courts. 
Calendars were clogged. In 1935 99,800 con- 
tingent retainer agreements were filed. In the 
first two months of this year the number had de- 
clined 28 percent over the figures for the same 
months in 1936. Notes of issue in such cases 
were reduced even more, indicating a dread of ex- 
posure on trial. 

The California State Bar adopted a resolution 
concerning the filling of vacancies in the superior 
and municipal courts. The governor will be re- 
quested to submit the names of “not more than 
five of the candidates being most seriously con- 
sidered” to the State Bar, or to the oldest bar 
association of the county or city, in order that 
there may be a plebiscite of all lawyers of the 
court district as to their qualifications. Gov- 
ernors have exercised absolute independence in 
appointing to vacancies; one who desires to avoid 
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political appointments will welcome the opinions 
of lawyers; one who knows only political inter- 
ests will find it easy to ignore unbiased opinion. 


Practical Value of Integration Told 


Montana and Wyoming lawyers who attended 
a joint meeting of their associations held in Yel- 
lowstone National Park early in September heard 
a comprehensive address on bar integration by 
the Hon. Alfred Budge, of the Idaho supreme 
court. With eleven years of experience in his 
own state Justice Budge had abundant experience 
to draw upon. He told of the early history of the 
movement at some length, as well. His hearty 
endorsement of integration in Idaho is pretty well 
summed up in his assertion that the legal pro- 
fession will command public respect in propor- 
tion to its success in rendering its services, and 
especially in the administration of justice in the 
courts. 

To this end responsibility on the part of the 
bar as a whole is essential. “The integrated bar 
creates an organization enabling lawyers to do the 
things which voluntary bar associations can only 
resolve and agitate.” Admitting that Utopia had 
not been attained, he nevertheless could tell of 
many advantages which have accrued through 
integration. Quoting again: “Its greatest service 
to the lawyer is indirect; the increase in the de- 
mands for his services brought about by those 
benefits conferred upon the public—the better 
administration of justice and better service to the 
public.” 

Through the action of the supreme court in 
Idaho local associations have judicial sanction for 
their fee schedules, after approval. This puts an 
end to price-cutting, a serious evil during the de- 
pression period. 


State Bars Slow in Adopting New Ideas 


It would appear reasonable that innovations 
in bar organization and methods should originate 
in one of the forty-eight states or in one of the 
large city associations. The facts appear to be 
contrary. What are probably the two most im- 
portant developments—sections and delegate con- 
ferences—originated in the American Bar Asso- 
ciation and have been far too slow in being ac- 
cepted by state bodies. The sections create keen 
interest among many lawyers who are indifferent 
to general programs. They serve many purposes 
far better than committees. They afford oppor- 


tunity for far more members to participate ac- 
tively in the affairs of their profession. 

It is difficult to understand the slowness of 
many state associations in following the example 
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set by the national association and a few state 
bars. The Illinois Bar Association has gone 
farther than any other. It not only has more 
sections but also arranges for more meetings per 
year than any other. At the special meeting 
held in Chicago November 19 the following sec- 
tions convened: criminal law, probate and trust 
law, civil practice and procedure, insurance law, 
patent, trademark and copyright law, public 
utilities, legal education and admission to the bar, 
professional relations, younger members’ activ- 
ities, real property law, state statutes, taxation, 
aeronautical law, corporation law, municipal law, 
law office management, and public relations. 

Only a few years ago these interests were 
served, if at all, only by committees, limited to 
a few minutes once a year to present reports. The 
difference needs no comment. 


Delegate conferences also create membership in- 
terests, and especially serve to broaden the base 
of responsibility and stimulate the factors which 
produce de facto bar integration. In a few 
states conferences have been adopted, and, as is 
the case with section organization, have never 
been abandoned after trial. There appears to be 
a need for study of both these modern forms 
of organization, and beyond that active work to 
bring about their adoption in all state bar as- 


sociations. 
* * * 


Can the Profession Afford Organization? 


With over 1,400 members the Iowa State Bar 
Association has a higher percentage than most 
states where the bar adherence is not one hundred 
percent. Present efforts are expected to bring in 
300 more. An informative article concerning the 
Association, written by President Burt J. Thomp- 
son for the Bar Section of the Iowa Law Re- 
view, includes reference to what is often the 
greatest handicap suffered by voluntary associa- 
tion, both state and local. It is lack of revenue. 
This has virtually always been the case even 
before the recent depression. President Thomp- 
son regrets the fact that the bar treasury permits 
only of maintaining its committees, and so there 
is lack of that essential factor, the bar journal. 
In every such association it is unwise to increase 
dues because that reduces membership without 
increasing income. One might think that inter- 
ested members would make special contributions, 
but such things have been almost unknown. 
Perhaps the leadership of the American Bar 
Association, in establishing sustaining member- 
ships paying $25.00 annually will indicate a way. 
On the other hand inclusive membership has 
yielded sufficient means in every state wherein 
dues are five dollars. They are less than that 
in two states and as for them, the legislature 


will doubtless make amendments to the acts. 
An impoverished profession is a pathetic body. 


New Procedure in Suppressing Unauthorized 
Practice in Alabama 


Greater efficiency in combating unauthorized 
practice of the law should result in Alabama from 
the recent rule of the supreme court of that state 
authorizing a special procedure for inquiries into 
charges of the practice of the law by laymen 
or lay agencies. By this rule, which was adopted 
October 22, 1937, to become effective the first 
of next year, the judges of each of the judicial 
circuits of the state are authorized to establish 
commissions to investigate complaints concerning 
unauthorized practice. These commissions have 
the power to subpoena witnesses, administer 
oaths, take testimony, and make full investiga- 
tion, and are required to report their findings 
and recommendations to the judge from whom 
their authority is derived. Appropriate proceed- 
ings in court may then be instituted. This pro- 
cedure will undoubtedly greatly assist in the sup- 
pression of unauthorized practice in Alabama. 
The action of the court will be of considerable 
value as a precedent in other jurisdictions. While 
the bar committees in Missouri have similar 
power, this is probably the first instance where 
a court of last resort has given such blanket au- 
thority to the courts of inferior jurisdiction for 
the sole purpose of protecting the public against 
lay practitioners operating both in and out of 
court. 


A Genuine Bar in the Making 


The legal profession has for a long time recog- 
nized the lack of two things—apprentice train- 
ing for young lawyers and special courses for 
practitioners in the newer fields of law and 
practice. It was probably in Minneapolis that 
a beginning was made under bar association 
auspices by the holding of “clinics.” On a 
larger scale “institutes” were tried in Cleveland. 
There was some encouragement, but as recently 
as two years ago, when this Journal published 
Oscar C. Hull’s proposals for training young 
practitioners, the fulfillment of these two needs 
appeared remote. (Vol. 19, p. 90-142. See also 
vol. 19-172 for description of Mr. Harold P. 
Seligman’s courses for practitioners, New York 
City.) 

In two years the development of institutes 
and facilities for both young and matured prac- 
titioners has been such as to assure widespread 
adoption, and speedily. The means are not at 
all difficult, as shown by Mr. Will Shafroth in 
his article in the American Bar Assoc. Journal 
for October, p. 777. 

What the profession has most needed through- 
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out its history has been cohesive factors. Only 
in recent years has there been an understanding 
of means for developing the common interests of 
lawyers. As bar organizations become more in- 
clusive they move toward supplying their mem- 
bers with useful services. Lawyers unorganized 
can never constitute a bar in the proper mean- 
ing of the term. They have many common needs 
and if they cannot help themselves out of their 
difficulties the difficulties will become increas- 
ingly poignant. As a matter of obvious fact the 
profession is definitely on the road to complete 
self-service, which may well be considered a 
renascence of an indispensable profession. Law 
students and young practitioners have their tribu- 
lations but they are fortunate in being able to 
give momentum to the first great movement in 
the profession, that of creating a de facto bar. 


Membership Dues Pay Large Dividends 

The really amazing success of the recent 
American Bar Association convention, partly in 
numbers attending, but far more in intensity of 
interest along all liens of effort, will be talked 
of through the coming year. One step then taken 
may receive little attention. It is the adoption 
by the board of governors of the proposal made 
by Mr. Carl B. Rix that the Association accept 
from willing members contributions of $25. The 
need for more revenue has been acute for sev- 
eral years. Eventually membership dues will 
suffice, as they should. The national bar pro- 
gram cost was very great and was borne in part 
by the Carnegie Corporation. It has accom- 
plished far more than formal bar coordination, 
though that is worth more than can be com- 
puted. It seems inevitable that soon many thou- 
sands of practitioners will join the Association. 
There should be no meeting of state and local 
associations without reference to the values 
which lawyers receive from the small annual 
dues paid to their associations and to the co- 
ordinating unit—the American Bar Association. 





Representative Bar Government 

In the fall of 1936 a plebiscite was taken on 
several matters submitted to members of the 
California State Bar. In his address at the con- 
vention of September, 1937, President Alfred L. 
Bartlett said that the expense and effort were 
not justified. Overwhelming endorsement was 
given by members to the decisions reached pre- 
viously by the local bar delegates, the convention 
and the board of governors. “In other words, 
after a measure has been thoroughly considered 
by the agencies I have just mentioned, and by 
appropriate committees of the State Bar, we 
can be sure that the result will accurately reflect 
the sentiment of the membership. The State 
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Bar, I believe, exemplifies genuine representative 
government.” 
* * * 

Sheriff George A. Lutz, serving Cincinnati 
(Hamilton county), has adopted rules and forms 
concerning visits to jail inmates by lawyers. The 
form to be signed by the attorney provides for a 
statement as to who employed him. The prisoner 
is required to give the name of the attorney whom 
he wishes to consult. Each form is in the nature 
of a request. 

* * * 

The Milwaukee Bar Association on Oct. 27 
resumed its institute, or clinic sessions, with an 
afternoon discussion of federal practice and pro- 
cedure. The attendance was about 250, including 
a number of visiting lawyers. Mr. James Cole- 
man presented a general treatment of jurisdic- 
tion and powers of the federal courts; Bernard 
Westfahl, clerk of the U. S. district court gave 
in full detail the steps to be taken and the 
papers to be filed in commencing and carrying 
through proceedings and actions, including bank- 
ruptcy proceedings; Robert M. Rieser, of Madi- 
son, described the removal of cases from state 
to federal courts; and Joseph Brazy, Milwaukee, 
outlined steps in appeal to circuit courts and 
the supreme court. The evening was devoted 
to a lighter address by Merle Thorpe, editor of 
“Nation’s Business.” 

ss 2 

In Oklahoma the constitution permits a lawyer 
who has been in the state but two years to be a 
candidate for judicial office. If he has been in 
practice four years and is twenty-five years old, 
he is eligible for the district court. But to aspire 
to the supreme court he must have had five years 
of practice and be thirty years old. Vice-presi- 
dent Logan Stephenson of the State Bar has asked 
the profession to submit opinions as to the desir- 
ability of raising the requirements for candidacy. 
It would be interesting to learn the facts as to 
actual experience under these provisions. 

* * * 


Junior bar organizations have engaged in many 
different kinds of activities but probably the 
Essex County branch of the Junior ber confer- 
ence of the American Bar Association is the first 
to sponsor a course of medico-legal lectures. The 
course will consist of six two-hour evening lec- 
tures and will deal with aspects of accidental 
injuries and occupational diseases. It wili be 


given by Dr. Max Kummel, in Newark, from 
November 10th to December 22nd, and is spon- 
sored jointly by the local chapter of the national 
legal fraternity of Lambda Alpha Phi, the Es- 
sex County Junior Bar Conference, and the 
Essex County Chapter of the Lawyers Guild. 
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By new rules recently adopted by the supreme 
court of Illinois, the committees on character 
and fitness in each of the appellate court dis- 
tricts in the state are constituted commissioners 
of the court and are entitled to have subpoenas 
issued and administer oaths. Fees for applicants 
for admission on foreign licenses are raised to 
one hundred dollars and fees of original appli- 
cants are increased from fifteen dollars to twenty 
dollars. Law office students are required to 
register at the beginning of their law study and 
a minimum of four years of law school is re- 
quired where a major portion of the law school 
work is taken after four o’clock in the afternoon. 

x * * 

A state-wide survey made recently in Minne- 
sota as a WPA project illustrates the weakness 
of the traditional theory that the judiciary, un- 
aided, can regulate the profession it creates. It 
was found that of 2,871 attorneys admitted to 
practice by the district courts only 324 were listed 
in the office of the supreme court clerk. Forty- 
two “practitioners” with cases on calendars had 
not been admitted to practice. Of this group 
no addresses were available. Seven disbarred 
lawyers had cases on calendars in the year 1936. 
Eleven individuals and firms not residents of the 
state had cases on calendars in the same year. A 
study of calendars is worth a good deal, but it 
cannot show all essential facts. 

*x* * * 

With few exceptions state bar associations reg- 
ister discontent because legislators are not easily 
persuaded to enact recommended bills. There 
has been considerable experience and resulting 
advice as to the most effective way for educating 
legislators. In Nevada it is believed that it is 
helpful to send the State Bar (quarterly) Jour- 
nal to members of house and senate. Usually all 
of the legislative work is completed in the first 
six months of the year after election. Copies 
of a bar journal received after that could serve 
no use except in informing members who are re- 
elected. The expense might be justified. In any 
event it would appear advisable for every state 
association to send a clip-sheet after every issue 
of its publication to all important newspapers. 
Important items, properly condensed, would prob- 
ably be welcomed by editors and find a wide 
circulation, to the great advantage of the pro- 
fession. The expense of this would be slight. 

* * * 


The Alabama State Bar is greatly aided in the 
matter of unauthorized practice through a re- 
cently adopted supreme court rule which is to 
take effect January first. The rule authorizes the 
circuit court in each county to appoint a com- 
mission comprising three, four or five practi- 
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tioners. Such commissions are given the authority 
to conduct investigations in a manner similar to 
those employed in investigating the conduct of 
lawyers who are complained of. They have the 
power to subpoena witnesses, take testimony 
under oath, and compel the production of books 
and instruments. The investigations are to be 
formal, with a report of proceedings and testi- 
mony, and when a commission determines that a 
complaint is well founded, the record, with rec- 
ommendations, is to be filed in the court. Mem- 
bers of such a commission may not serve more 
than one year unless a year intervenes between 
terms. The Alabama Bar, accustomed to such 
mode of investigating members complained of, 
will find this new procedure easy to administer. 
Alabama appears to be the first state after Mis- 
souri to provide this machinery for combating un- 
authorized practice. 
oe @ 

Secretary Claude Minard, of the California 
State Bar, is to be credited with brilliant work 
in producing the printed report of the recent an- 
nual meeting in record time. The last of the 
three days convention was Sept. 11. The report, 
comprising 332 pages of small type, was re- 
ceived in the Judicature Society's office October 
22. Ninety-three pages are devoted to the work 
done by the conference of delegates, which has 
become one of the chief assets of the State Bar. 
It permits of discussion of bar policies in local 
associations, of debates in the conference, and 
advice to the assembly and board of governors. 

x * * 


It is quite proper to hold that bar associations 
exist primarily for the benefit of their members. 
There can be no real antagonism between lawyer 
and public benefits. Neither interest can be 
served without profit to the other. The weakness 
of bar associations has been largely due to the 
fact that they have known no practical means for 
serving their members. The Los Angeles associa- 
tion is one of a few that list lawyers who are 
seeking a change as partner or employe. This is 
an inexpensive form of service and in all but 
small cities should be considered a necessary 
function. 

* * * 

Judges may not properly permit their names 
to be used for the advancement of any business, 
or even charity, according to section twenty-five 
of the canons of judicial ethics. In support of 
this canon the Los Angeles Bar trustees adopted 
a resolution which will be sent to all judges who 
permit their names to be used as officers or direc- 
tors of corporations which “solicit business gen- 
erally from the public.” This canon applies best 
during judicial election campaigns. It would be 
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fortunate if candidates for judgeships, not already 
on the bench, could be protected from solicitation 
by parasites. They should not be tempted to buy 
favors which are forbidden to judges whom they 
seek to supplant. 


* * * 


Rules to prevent practitioners from advertising 
—the most simple form of solicitation—are neces- 
sary. Their rigid enforcement, however, appears 
absurd, as long as lawyers may become candidates 
for any office whatsoever, at slight expense, and 
so obtain wide publicity. In Detroit, for instance, 
there were about ten candidates in the last judi- 
cial primary, for every vacancy. Of the more 
than three hundred candidates a majority prob- 
ably had no purpose save to get their names in 
the papers and on the ballots. This could be pre- 
vented by requiring candidates to post a fee to be 
applied to election expenses in case the candidate 
does not receive a certain reasonable percentage 
of the votes cast. The fee would have to be sub- 
stantial in order to serve the need of discourag- 
ing mere advertisers. Although no judges are 
elected in Canada there is a provision for posting 
money to discourage political adventurers. Vot- 
ers are confused by long lists on a ballot and 
worthy candidates are prejudiced. 


* * * 


The impetus acquired by the junior bar move- 
ment is well illustrated by data afforded by a 
single state, New Jersey. The State Bar Asso- 
ciation in 1934 had fourteen members under 
thirty-five years of age. In three years the 
junior bar section grew to a membership exceed- 
ing four hundred. One of the leaders among 
the juniors was Mr. L. Stanley Ford, of Hacken- 
sack, who is now secretary of the ABA section 
of bar organization activities. 
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A suggestion made at the Kansas City con- 
vention may serve to make bar association meet- 
ings, and sessions of sections, of greater service 
to those who attend. It is that committee re- 
ports, if not previously printed, be made avail- 
able in mimeograph form. In either event there 
should be a disposition to make such reports as 
concise as possible. Where there is a long in- 
terval between meetings and publication of pro- 
ceedings, which is still one of the weaknesses of 
associations otherwise strong, certain important 
addresses might also be mimeographed. 


* * * 


Illinois lawyers have learned what their State 
Association can do for them, and incidentally 
saved more than their dues, through an accom- 
plished reform in publication of the biennial 
revised statutes. For many years rival pub- 
lishers brought out editions at fifteen dollars each, 
obliging most lawyers to purchase both and im- 
posing upon them and the judges much additional 
labor. The Association obtained, by giving its 
sanction, a price of four dollars for one pub- 
lisher’s edition, and this year succeeded in limit- 
ing publication to a single volume, to which 200 
pages were added to permit of cross-references 
to two rival sets of annotated statutes. 


* * * 


Judicial selection has become a subject of bar 
study in Missouri with special interest mani- 
fested in St. Louis. The two leading local asso- 
ciations, the Lawyers Association and the St. 
Louis Bar Association, have begun to work in 
this field cooperatively by creating a joint com- 
mittee. The experience thus had may lead to 
cooperation in all matters affecting the entire 
profession. 
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